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---On commencing at 10:00 a.m. 


THE COMMISSIONER: Well now 1. guess 1 
Saowm Ce Gott. sohanaien,. fimst,, but he as not here. 
Miro lennon a ares Vol nexty Or. is 
Meee TOo0LaAS* next ? 
Mic a lODMa.se Sane xt elie. 1.5. not 


here..so,, Mr. ~Shinehoft. 


MR. SHINEHOFT: Well, I have a comment 
I would like to make in this regard, Mr. Commissioner. 
ilOtheteiOwW whether dtiewa ld. shave. some disfavour with 


you Or not. iIt-seems to me the order of presentation 


of the argument is such that we are in a position as 
parent's counsel where we have to reply to our own 


Aco umeILL . 


LAR ACOMMESS PONE R= The great advantage] 


Ceci te eyo Oommen y work to do. 
Vion NEO tame tina tamay (be. SO. 
iP woulde like aif possible: —— 

THE COMMISSIONER: They are replying to 
VOUpaniCsYOUcCane tT nen meply ctostheir reply. to «you 
that's all. _However, I never follow the rules and 
if you get desperate I will hear from you, but that 
means of course ,.— if at the end you find you are in 
bad shape that somebody has said something - but 


in the ordinary course what happens is, you know, it 
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depends on the kind of trial usually we hear from 
the plaintiff's counsel, the defendant's counsel and 
tiewvlaticrT ee Ss “course! Vancdether ir you hear "from 
defendant"s counsel this thing could go on forever. 

MES SSH LNE RORY. well)". “am net 
DLO pOsStno) tiac, Mr. sCommiss poner s “What “am@saying 
Peper ae knoOwe /Ouwil | treats wt withsevery application 
imdevidially, that wt may be that e1 ther myself or 
Ciewor elt iesparei es counsel iiay ws to *make “one sor 
two comments after all the submissions and reply is 
fi 

thank sou. 

THE “COMMiSo LONER: Alle vaeohie. Vinanik 
you. Mr. Labow? 

Mr. Labow is not here. 


Miss Kitely. 


‘REPLY ARGUMENT BY MS. KITELY 


Moth ei Very Drei yyrSiry & 
understand that Mr. Roland will be making submissions 
COmyoOu Oy Way On reply. l-don ct «now -exactiy" what 
he 1S going to say but I can sSurmise some of the 
foto ti Comore niet snibm: serene = Couldel4@ say) sir, 
that probabiy Tewill agree with’ those that’ Mr’: 

Roland will be making with respect to the guidelines 


Chater = sScout proposed to you and allow myself 30 
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seconds when he is finished to agree or disagree 
Wiehwcie pDOSiLLLOneie nasetaken, iesay that, six, 
to avoid the necessity of my replying to you, I Know 
Pia ROL aCe S OLN. tO CO as brilliant job: 

THe COMMISSTONER: |One. thing. we 
Wile now LieClewstangs Up Thiet eyour gobewasn, tathat 
Great. 

MR. SOPINKA: Does she Know what 
that is worth to a lawyer on national television. 

THE COMMISSIONER: All right. Nobody 


seems to be too pleased with the system but there 


ede 

Mig. wee UIC. 

MR... YOUNG: Sir, weshave no reply. 

Dip ee OMMPSSLONE Rs © Oh. ves, lam 
Sonny. 

Mowery) 51 lehaves two other 
brief points to make. Much has been said to you in 


the last couple of weeks about patterns, and the rest 
of my submissions I am in agreement with Mr. Scott 
GietecoOewUe  be rm OC COMO be send. NOL the wmeans 
eee etoomm Ould lerenimicd Ol» Sit, Of sehe position 
bakeretMetac rt by sMac. Lamek. That was according to 
my account, Commission Counsel has eliminated 10 from 


the categories of suspicion or high level or low 
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1 

¢ level of suspicion. If we eliminate even those 10 

3 andor vCOlUrse=gqo much further, “1f we eliminate those 

4 10 then we are down to 26, the fewer the number the 

5 less compelling the pattern itself. 

“ Pinaltye ser Mr. Tobias inthis 

comments referred to Dr. Bain in Dr. Bain's evidence 

j thavene had never “seen Wa “patient dievof a medication 

: error. I do not mean to repeat my submission except 

9 EOePOlneroucethatithe Whole -thirist Mor it was “to explain 

10 How a2ePcould happen on“the Yone™hand, Dry Bain had 

11 tneviast word on that; ‘butesecondly “and perhaps 

12 Mere Lmportantly that “an"error could account for a 

B Pe eo eee nee renOtede en, Linen certainty "account 

fora levelvand=those are my submissions. 
14 
fhankieyoug Sr 

THe COMMIiSSPONnR*” Yes. All “rroht, 

16 thank Wyou! 

ug Miss Cecchetto. 

18 MS Cheech e LO ewe enave no reply, 

Fo) Sse: 

20 ie OMe LONER Yes reMiroe Strathy’, 

yourtare Hext: 
21 . 
REPLY ARGUMENT BY MR. STRATHY 

a MP eG TRATHY 2 etves ses Commissroner. 

23 pest evetry soriei lyre sdo Mok propose’ to reply to “any 
eo! 

20 
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of the submissions concerning the technical 
aspectessconeathe casefas it relates to digoxin, 
DilarMecOLooy,« CaraguelogygandgsOslrortne el donst 
think you would thank me for repeating what I said 
in my principle submissions. 

ieonivecay Senatsonesorl the jeritical 
issues in this whole area seems to be the importance 
of significance one can attach to the exhumed and 
fixed tissues. In my respectful submission there 
SEceoOMeOCOounseimwhorhave: urcedhupon you thateayou 
SsuOuld Tatlaciea realtor nportance thandd soapparent 
from the opinions of those who are knowledgeable in 
ier evar ei cman! areane@ beveteritor thea submissions that 
tSmadelinichier, 

I would like, however, to comment 
Dipetive oniwhatiseems Golbe apmajor Isplityans the 
SUbmissivonse ot Counsel as to how you ought to approach 
YOur task as 10 whet exactly your responsabilaty a's. 

qd fehiaik ychesispli ts da nese apy with) Mr. 
Scott, myself and Miss Kitely on the one hand and 
Tie etemarnder (of tour Hmbenas, Onmihne,s other hand je with 
perhaps Mr. Lamek and Miss Cronk attempting to steer 
some sort of middle road. 

Ishave two submissions with respect 
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1 
2 To some extent it reiterates what I said in my 
3 submissions in chief. 
A Lvs tae Gndt) te pal Sune) 14S, See ill arty int 

goes without saying that your report when it is 
; finally prepared must be internally consistent if 
MOE pec Wesoy, ChUS wich @seSpeci,, Ms must.make 
7 sense on its face. The Court of Appeal has said 
8 Wace VOU Biot, UOte sa vyel ley OU er epOrtw.-— In vmy submission 
9 Ho woULde be inappropriate sronwyou to~come sto 
10 conclusions in your report which are not supported 
i on the evidence which you are able to lay out in your 

Bepouh ae hE One iUcks up syoum, Report, t£i Vey on aten 
years down the line one would hope that one could 
" Teaded Grwancssay.. oll, cight,. 1. see.-the, findings here 
14 and I see the conclusions here, and based on the 
U5 findings that are set out I can see how the OO ere 
16 COMe sat OalLS a= 
17 Tob COMMIES SOLON. What you. are 
18 Saving 1s,1 shouldgreachwa conciusion.ithat. Iswouldn'’t 
% reach logically because I can't report. 

Mino newline UNOve wheres you are, not 
oN SplemcOpe Gach Conc iaiS.6Tr asa, Tesnit, of things) that 
21 ViOUs Qe. Osa) coy report.on you, should tol Low, the 
22 course which 1 suggested, wands that. 157 samply. set) out 
Le the evidence. That we should not have to look behind 
24 
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1 
2 what you say in your report and attempt to guess at 
3 how you came to your conclusions. I say that because 
4 it would be a very damaging thing, dangerous thing, 
5 if the public, the media and perhaps the Attorney- 
6 General was forced to speculate as to how you came 
to your conclusions, because then they might speculate 
j tiae You, canes to your conciusions based on things 
P Biateiliecack were nol reasons in your mind. 
9} SOrthat tiere 1s, wits respect ,"a 
10 middle ground which you can take and that is where the 
11 Py jncrlony or tne Court of “Appeal does not allow you 
12 OMe. tee ClettActs UpOlewoiLe your rely, LO simply set 
13 out the evidence, in my submission, that is really 
quite clearly set out in your mandate and in your 
: Geriioe or reterenve. 
i. THe, COMMISSLONa Rs. ei tae Mike so 
16 follow this up a bit; set out the evidence, you mean 
17 something like the Atlanta Report? 
18 Mae Silat eee thank they At famed 
19 Report 1s clearly before the Attorney-General and it 
50 is clearly before the public. What I am talking 
about is the evidence as to how and by what means 
af Pic uaumacologLcal, medical, toxicological evidence —-— 
22 PU ICOM SSIONERs= 1 tan certainly 
23 Sea OUce iia, ‘tial. Can certainly bea basis tor reaching 
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1 
2 whatever conclusion I do reach, there is no problem 
3 sUeloreee  guigtete >) a augye! eee 1S the pattern, can I set 
4 POG eC ema bhei th MT cLie soe por iL. 
Mier SU RADY 2) si odorlt See, .Sir., any 
g reason why you need set out the pattern. The pattern 
¢ of the Atlanta Report evidence has been filed, the 
7 Atlanta Report was delivered to the Attorney-General. 
8 THE COMMISSIONER: It has been argued 
9 Dero. ee eee ae elm, sOne OL thie things that 1 should 
10 take into consideration and it seems to me I would 
M1 Daves LO deal, with, that arcoument, I don’t have to accept 
io meouteLhie pattern of thee time of nzrght,, the presence 
“a of one team on the scene at all times, that is the 
i Daveetne lias part Of the circumstancial case that 
14 towoetng Macewtor death by Gigoxin toxicity. 
15 NOWLdOL meet tha taout: 
16 MR. slRAPHY: I don’t see that 
7 vVOu Meed set 1t out, six. 
ie THE. COMMISSIONER: “Just assuming that 
Pyeccepieiie aroument, one of the things that caused 
=a Heme oe Sorte Cem CONCMisMOlw Or AV dOxin TOxLCILY, 
ae Sows Ce tO tee sw PepOrt att a e1s, “Tf © 
ah think it is? 
22 Me SST PATHY = s \Wiat 1. think you 
73 might do is simply refer to the evidence with respect 
24 
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to pattern without more. Simply say this is the 
evidence, lay out the evidence, but not necessarily 
are you obliged to say, because of this evidence I 
conclude that the scale is tipped because I think 
that, contravenes: —— 

THe COMMISSTONER: “Supposing it is 
aptact then you say the reader does not know anything 
about the problems we have had to face reading the 
CSCO lie reac that, Conclusion, Lr you can only 
understand I have reached that conclusion of setting 
HOGbimaLiemrec te tiat Leaame co the: conclusion. 

Juste simply ask: "vou, snould 1, 
should 1 put those facts an: 

Mn oO DRATH ew pd thik 1 nave’ said 
two things and perhaps I haven't said the second thing, 
Due cuplOOrmawia tl, Mr. oCOcLwsald. 16 pattern Ls “all 
VOUNNa ver tO “00 On You —— 

THE COMMESS TONER: 7 I shoudd not 
accept Et. 

MR. o LRAEHY >" No. 

THE COMMISSLONBR: = No, Lt 2s an 
argument that has been put forward and I have to 
G@eal wlth = 1t, and at least IT have to deal with it 
in my mind. Whether I have to deal with it in the 


Lepore, or NOL 1)don tet know, but I have to reach the 
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conclusion whether these children died naturally or 


diecierrom GlLooxin pOlTsoOning. 
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all 
P/hr 1 
2 MR. STRATHY: I think the answer then 
3 that I have to give you is that it is much more 
4 dangerous for you to come to a conclusion on which 
5 the evidence is not Leveaved; vn your report, -than 
it is for you to at least set out the evidence in 
R Some? neutral way 
i I hope you understand my submission, 
8 Sf Peeve Sethi wort hat there ene S dangen of you 
9} coming to a conclusion ona particular child for which 
10) a reader looking at the evidence says: I don't under- 
11 stand how the Commissioner reached this conclusion, 
12 THE COMMISSIONER: Piaieots right: that 
ee is what Mr. Justice Krever calls an unintelligible 
Bevorte! 
14 
Mee oo Rens Jeeanenon sure. I have 
iS Said two things, the one is I do not think you should 
16 be looking at the pattern --° 
17 di, "COMMS STON 9S “WE ave to "deal “with 
18 the argument- Logically I have to deal with the argument 
19 that has been put. Does the pattern affect it at all? 
20 Mi ore SPresumaoty if you. “think 
it is an important piece of evidence you report on ene 
piece of evidence which is what the Court of Appeal 
ae has said, you may report on that. 
ae THE COMMISSIONER: What about the 
24 
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ANGUS. STONEHOUSE & Co, LTp, OLLathy (Reply) 


TORONTO, ONTARIO 


ZU 


argument? I report on the evidence. The evidence is 
in most instances, most of these children, one team 
Was On duty at the times seisreport that fact: — Then 
What) do 1) say? Mista le reachoa~cone]usion; Ehati the 
children were poisoned do I say that that is the one 
Of thew reasons. se 

Meteo URATHYcO thar Tse what they Court 
of Appeal has said that you may not do. 

THE COMMISSIONER: Then how does this 
report become intelligible? 

Memon ATHYsaeAt)leasiu it Ssetseout 
the evidence. 

THEY, COMMISSLONERes |i doi notasay whether 
DimeaCcept, therevigence: Or LnOt, LS yEhats~i bt? 

Mie 25a BRA TAY = 1 A Siy leel eto arse omer TaRcgee 
problem you are faced with in vvew of the Court or 
Poves Westin unctLsoniuee LeLhinkethesonivetbhings~thag, 4 
Gfher, bo You 2 sen (wavmotrcealang with that amd) that is 
Dore COM no heOme Conc Ms1 On. ifed,partacular, case. It 
is Simpdyusaying, thatyin view of the evidence. and 
in view of what I have been told by the Court of 
PpoeCess tana Note ila ageDPCSsiltion waith.r,respect to, these 
Chavg@ren sos States. ae Conclusions 

THE COMMISSIONER: That is not what 


they say. They say J am to analyse. 
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ANGUS, STONEHOUSE aco.tto. Strathy (Reply) 


TORONTO, ONTARIO 


3 
1 
2 MRE STRATHYS They say’youw are’ to 
2 analyse and report on the evidence. 
4 THE COMMISSIONER: 
: "The Commissioner is obliged to hear 
all of the evidence relating to the 
: cause of death of the children and 
: this would include evidence which 
8 tended to show that one or more of them 
9 died as a result ... he should analyse 
10 ands repo On aldol ¥thetevadence wrth 
il respect to the circumstances of each 
i death and if he can, make recommendations 
with respect to that evidence " 
* There 1s the problem, they said I cannot] - 
5 te but this is an argument that has been put to me by 
15 several counsel that because of the presence of a 
16 Daieel matcank conc. ude "Liety ity wasdds Goxin-pomsoning. 
17 MR .S2RATHYs we MgorbackSto what. I 
| 18 Ssaldtinemy main’submissions to you; sir; what’ the 
| 19 CGOUrtVorV@AppealWSaid 2S that you are-to analyse™-and 
| 55 report on all of the evidence, not to determine on 
the evidence but to report on the evidence. What 
i Ise; stomyeu vsetharsif vyouscObline Myourséle £6 
= reporting on the evidence and not determining then you 
23 Ba Wirehe sol ltgatbren imposed by -your “terms of reference 
24 
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ANGUS, STONEHOUSE @co.Lto, Strathy (Reply) 2005 


TORONTO, ONTARIO 


ancm@yOusdOsnotwstrayrirom whatvtherGourt of Appeal: has 
Savdechatayoummus tados 

THEY COMMESSZONERs*=Thissreader ef yours, 
EMT GRELCEtious reader ~ Lemustesay, because,-1.don't 
kKnowrotvanybody who, iSvreading any back reports,.on 
aly Sub ecto butmassuming —— 

MRE SUVRATHY so. Apparently, Miss Kitely 
has, and government people. 

THE COMMISSIONER: Maybe. Whoever it is 
that reads thisWreportr ins] 994~and seysse, how-can he 
Poesibiverecachothat conclusion, Ll’ suppose whatrhe can 
do is analyse and reach a conclusion whereas I cannot. 
Is that the idea? The evidence is all there for him 


and he says that the Commissioner clearly did not 


act upon this, he reathed the conclusion but he 


proclapbayeseecaciedsitenn @ ditierent way or should 


MeWviemrrec cm - Ogre iy emeawaye Dyed Gigi erents rouce. 

Vive ciinVoly =?) tletinink whath her can say 
is the Commissioner, because of his terms of reference 
and because of what the Court of Appeal has said to 
him did not come to a determination or come to a 
eoneiusieni an this particular case. What the 
Commissioner *did; beangriaithtful toy his texms, of 
reference, was simply to report upon the evidence. 


The Commissioner simply sets out the evidence. I 
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Strathy (Reply) 2006 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


SUpmrtceamtocyou, sin, 2n my submissions’ in™cnie£f that 
there is a significance to the fact that your terms 
of reference do not require you to determine how and 
by what means. If you were sitting as a coroner with 
a coroner's jury the jury would be obliged to determine 
how and by what means. 

THE COMMISSIONER: Yes. 

Mie SERATHYs SNE Pthinksyou have my 
Dot UrIOdetltait, 

My other point was with respect to 
the burden. You made an observation when Mr. Tobias 
Was In the course of his submission to the effect 
that because your report did not have an-effect on 
any person, in other words, since you are not censuring 
any person or imposing a penalty upon any person or 
dneecring a Wecaulse “or “the Court/of Appeal any person 
directly or indirectly, that cases with respect to 
burden did not have an application. At least that is 
how I read your exchange with Mr. Tobias. 

THENMCOMMISSTONER: I don't know if I 
Welgrcuites thaw wor - Aeiescnink it vould have some 
Silene Ore 150% 

MRS STRAT HY 798 es would Tike to respond 
too Chawe 1) Chinihitilate ae ryOu tare in eriect saying 


in any case that a child received an intentional 
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ANGUS, STONEHOUSE & CO. LTD. Strachy (Reply) 2 


TORONTO, ONTARIO 


dose of digoxin, and ae us leave aside numbers, 
Petes! sav-ony One case Or any one child at the 
POspiva.  1Or rolc me CaViorenm, (Linvyoutturn to the 
Polen voror tiateciMraranid ®eiespublieeinwmy “Submission 
the level of assurance you want to have, to use Mr. 
Scott's expression, you want to have a full measure 
Goraessirance. 

THE eCOMMPSSLONER: Surcil yori rseta Lvetle 
Dit cadirterent 1f"the person is*not identified’ ithan if 
the person is. 

MRE PS URA THY =SWi the respect. 1-dovnet 
ities toe. @ lchaenkie ene significance of saying to 
apparent or to-the*publye}that a-parent"s child“has 
been murdered requires a very great measure of 
eaesurance.V "it Tsythe same if -you say that tothe 
Public Generally, -to*sayVthat the chitd' at Enis 
Hospital has been murdered in my submission calls 
for a greater level of assurance than you would apply 
Pinworory i “Case, for “exanple, saying the light was 
red or the light was green. 

Tet stcenvt1Gance Of Ehat<ii-nding;s the 


Calves, Ore tice tMicing atsermr, Caliis*for-a- greater 


degree of certainty and a greater weight in the evidence. 
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ANGUS, STONEHOUSE & CO, LTD. Sopinka (Reply) 


TORONTO, ONTARIO 


1 
2 THE eCOMMESSTONER: 9 = Mrs PSopinka: 
2 REPLY ARGUMENT BY MR. SOPINKA: 
4 MR. SOPINKA: VE “Vou do -not minds “Sir, 
: iewelLUuhuse Bneelectern i +Tt-eliows mMe* to "see" you 
at a different perspective. I am a little intimidated 
2 being so close. 
7 THE COMMUSSTONER: =“fhat ts"one of your 
8 anqumen._s *thatewerll “Minder nos circumstances be accepted. 
9 | MR. SOPINKA: First of all I think 
10 Peshovld clear Wp our *position with respect to the 
al aPgumentras to whether or nol t was*murder or Trot 
eo MecOCh Meer weolLathy mpl red, kigatner, that’ we-are 
| in the murder camp. I made it very clear during my 
| 
| a argument that we are taking no position. There are 
AG arguments both ways. What I dealt with was the worst 
15 case. Assuming it was murder and assuming that the 
16 elone nuliren that Mr. Lamek felt were murdered then 
I submitted that Miss Nelles was not part of the 
Dat eri. 
I wish to respond to a statement that 
was made by Mr. Percival at page 1507 of the transcript. 


He was referring to Mr. Lamek's four propositions as 
to why the deaths had ceased and he said that it was 
interesting to note that Mr. Lamek did not note a 


fifth possibility, a proposition that Miss Nelles was 
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ANGUS, STONEHOUSE & CO. LTD: Sopinka (Reply) 
TORONTO, ONTARIO 2009 


working in) conjunction with another individual. 

There was obviously a very good reason 
for Mr. Lamek not referring to that because he was 
careful to base his submissionsOn circumstances 
where there was some evidence and this had not been 
pursued by any counsel. There was obsolutely no 
evidence with respect to it. I submit that on 
ethical grounds as well as a rule of fairness 
and a rule of evidence, grounded on unfairness that was 
an improper statement. 

THE COMMISSIONER Percerptal nivel cchonk 
as wimeineLOaked sco iMrT Browns pt tbhereywrs itoibe 


evidence offered -- 
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ANGUS, STONEHOUSE & CO. LTD. Sopinka (Repty) POLE 


TORONTO, ONTARIO 


1 
Ve : THE COMMIGS TONER: ~tsshould follow 
3 Missihitely's example and get out a certain book to 
4 present to you but if evidence is to be presented it 
5| .. must be - it is our discovery rule, but it must be 
6 DU to the witness) for -for concrete evidences = mist be, 
; but surely the inferences drawn on the evidence 
8 Pio ei oe ere ts ipantiy (legitimate to put ‘an inference 
9 POmwenerGOurt anceane Court scangel theraaccept Livor 
10 Doty Se Cep thine 
él What ESeaic 16. Me. Percival. — my See Lees 
Siaiene GeO bOulLe Need Seta ol couldmw tl put at inthe 
12 
report anyway. 
13 
ME weoOPiNKAs, «Well eo 
14 THE COMMISSIONER: Or make any 
15 Suggestions as to Susan Nelles or anyone. 
| 16 Mhz SOPINKA: si LasubmiGthat abywas 
) 7 unethical for him to make that statement and I am 
| is GOlng tO C1te authori by. 
TH COMMPSS LONER Ad righ. 
2 Min. soOP INKA: And I submit that he 
zi should not have said it in argument in view of the 
21 fact that there was no evidence, but more importantly 
De that it had never been put to Miss Nelles and there 
23 is a very well known rule that has been adopted by 
24 
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ANGUS, STONEHOUSE & CO, LTD. Sopinka (Reply) 


TORONTO, ONTARIO 


coe 


ElewouUPLeMec sCOUrL™= Or Canada that Vou’ Shouldn't even 
arouse abOuUt a Matter ™imputing bad@ character or 
auuackhingwecie Credit bide cy Ofte witness -unless~yvou 
had the courage to put that evidence frontly to the 
witness when the witness was in the witness box. 

There was certainly no evidence of 
any conspiracy by Susan Nelles led before this 
Commission that it implicated her. 

thew barcnestr enac yous could taker it 
was that there was a theory that Mr. Percival put, once 
or twice, that maybe there was another nurse acting 
as a lookout but there was absolutely nothing to 
SUuSps: ena settee was usc made Out OF Old*clorh. 
And certainly any suggestions that he made didn't 
involve Miss Nelles. So, as far as any theory 
implicating Miss Nellesi as a lookout*er anything 
else, there is absolutely nothing in the evidence 
ROwSUCCGES E. 1. 

His Honour, Judge Vanek, was careful 
Lowpoint = cits oOutL=ac ene Prelaminary Hearing: Zn 
NeSReasone au ePagers /F-" ana, OL course, you are 
entitled under the Order-in-Council to have regard 
for what Mr. Vanek said. 

He said: 


TivererLs No Suggestion in the 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO Sopinka (Reply) PA Oleg 
1 
9 "evidence of any conspiracy to 
3 commit these offences and it is 
F entirely unlikely that two or more 

people acting independently would 
? go about the Hospital killing babies 
P| byacdvotraiws tponsoning. f 
7 In other words, he said there is no 
8 evidence of conspiracy tandimt is unipkely thatctwo 
9 people would be doing it independently. 
10 So that there, where the Crown and 
a the Police had every opportunity to lead evidence have 
led no such evidence and in my submission they have 
led no such evidence here. 
iS Now, the rules of professional 
14 SOmouc wep Eovyi de sin wRuaki nee: 
is "A lawyer must not knowingly assert 
16 that for which there is no reasonable 
17 basis in the evidence." 
13 Mr. Lamek, in his argument, was very 
Gareinnls TOFOOIne outathat ivwhenm ihecwas making = tor 

pouting iout the four possibilities - and one of them 
ay was that when Susan Nelles was arrested they had 
21 arces bedistiieeculpxri ta) He Ssaidi: 
a2 ihen tme tstresopcttere Ss -absolmitely 
23 no evidence for any of the first three 
24 
25 
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ANGUS, STONEHOUSE & CO, LTO. ZO 3 


TORONTO, ONTARIO Sopinka (Reply) 
1 
9 "of these." 
3 Now, @tirall Mir. Percival was doing 
‘ was adding a fourth . possible theory, he should have 
pointed out that there was absolutely no evidence to 
; SupPOcielcebuc ReGwase@yustemaking ti teout of oldyeloth. 
° Piscine SonOmLalee proviso. 
7 Pivyeryeeamous DarrasStersin this jJurisdictionewas 
8 charged by the Law Society when he made imputations 
9 in a fatal accidentS case certain persons were 
10 Pp ilteatearinvthePdeath or the-victim and it turned 
7 out that there was no evidence with respect to 
Cie 
12 
Now, the second basis on which 
se deSubine te, With respec, that the statement was 
14 i caer teh was that Miss Nelles testified fully about 
id the care of the children and denied any complicity, 
16 conspiratorial or otherwise in the deaths. 
17 There was never any suggestion from 
3 Me Percival thate@smemwas ihvolvyedrinpa conspiracy 
and) shesleft the witness boxiwithout thatsimputation:. 
4 ever having been put to her. 
a Desubmit Chae rarcnessPrequires 
21 that a counsel who intendS . to make allegations 
Z2 against the credibility or’ character of a witness 
23 must confront the witness while the witness is in 
24 | 
25 
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the witness box, to give the witness an opportunity 
EOee splat. pelle Oller Words, Dm Conbasr and in 
litigation, sneak attacks are frowned on. 

Now, I want to refer you to the law 
Witte cespeec.y— ance iamrsure it is. familiar to you = 
but it bears repeating in this case because it is 


Cec ecuiat. 2 Aeenot wjust ity] ai Svea matter of 


ecoument, that should not even be arqued. If you did 
not comply with that rule it shouldn”t be argued to 
the: jury or to the judge: 

Now, I appreciate that ‘youxare not 
bound by the rules of evidence but I think you have 
exhibited the rules of fairness to apply. 

Ine@chewtamous case of Brownie... 
Dun, swhicn 1s reported i1n/1894, oth Law Reports, 

67, Lord Herschel said this: 

UNOW,eMys bocd= —l "cannot help saying 

that it seems to me to be absolutely 

essential to the proper conduct of 

a cause where it is intended to suggest 

that a witness is not speaking the 

iPitMoneCi eee it Clulat POLS too vdi rec: 


his attention to the fact by some 


questions put in cross-examination 


SBhowImMmgetilat Coates imputation as intended 
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"to =e made, and not ,to take his 
evidence and pass it by aS a matter 
altogether unchallenged, and then when 
iteas impossible stor him to explain, 
as, perhaps, he might have been able 
to do if such questions had been put 
Owl it ie S emeancee where 1s 
Suggested indicates that the story 
that he tells ought not to be believed 
to argue that he is a witness un- 
WO Ob Credit; 

My Lords I have always understood 
that if you intend to impeach a 
witness you are bound, while he is in 
the box, togive NA maan Cpportunicy 
to make any explanation which is open 
LO him.» AS it) Seems to me that it 
PSenOu, only a cube ras professional 
practice, in the conduct: of) the a 
Case but it 1s essential to fair 

play and fair dealings with witnesses. 
LOsmy eri ae" 

PAOMo Users Muon Shave nury >" 

"To my mind nothing would be more 


absolutely unjust. than not to 
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1 "cross-examine witnesses upon evidence 

2 which they have given so as to give 

3 them notice and to give them an 

4 OpporLunity Of explanation, and an 
opportunity very often to defend their 

: Owns character. And nok having given 

: them such an opportunity,to ask the 

7 jury afterwards to disbelieve what 

8 they have said, although not one 

9 question has been directed either 
COMcvetrIcretit: OF 

10 LOpelewacecuracy, Of wie Tracts that they | 

i have deposed to." | 
THE COMMISSIONER: Well, 1 sam not 

defending Mr. Percival. One of the reasons I am not 

= Getending lim Gs that at is totally irrelevant to me 

14 because it iS something that I cannot report on. 

15 But, sureky Muss Nellesimade) it perfectly clear in 

16 het Gyvroercesthat, Giresr of all, she -did not kill 

17 anvye on the children, ‘and ae she was not 

13 engaged in any sort of conspiracy with anyone else. 
It certainly never entered my head 

4 that she was leaving any opening that way. There is 

eo no question that that was her position and so she was 

21 not. led astray in any way by the failure to ask that 

22 question. 

28 Maye OP INKS) © Now but there might. havel been = 
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: I mean, the suggestion that she might of been 
9 COnspiiT ing.) thet eenay guave sbecnjgagoreat dea lsot pevidende 
: that slesmight of given to refute that or relationships 
that might negative that there could ever be such an 
: agreement and so forth. 
5 
6 
7 | 
That was never put. And I think that is the reason 
: POset now we ance lchink thar sve Vs, particularly 
9) important 1m this’ kind of a case. 
10 And I asked Mr. Percival, does he 
11 have any idea in these circumstances, when Miss Nelles 
12 went through a long preliminary hearing and then the 
13 Court said there is no evidence and she is trying to 
14 rebuild her life. For this: kind of .statement to be 
: repeated on the front page of the Globe and Mail, 
headlines in the media, does he appreciate what that 
= does to someone like Miss Nelles? 
V7 I am sure if he did he wouldn't make 
18 izresovonsible statements of that kind. Furthermore, 
19 TeouUpnC awlum respect, cleat tt all people acting for 
20 Mien eoMce ne caven tie past Nstory of “this thing, he 
1 should be the last person to be making statements 
As about her unless it is based on evidence. Because 
Gigwwls, Liesaccusation about the first part -— the 
“ preliminary hearing —- and that is going to be the 
24 
25 
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Subject. of Phase IL. 

Now, tbhatvis all IT have to say about 
Phat anak cer. 

Cipeoeoia Vier esCiac Mrs ,OunG 
submitted that someone had attempted to kill Janice 
Bote loawOueleluaery tne Jth— that was the long night 
Sa wOrmailatyaben —-rana that that should, be taken 
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LATS eewWanlerO DOlne OUT that 1f that was part /of *the 


Pattern, Miss Nelles*was not part oft it because Baby 


Estrella surrered an arrest on January /th° at 7:00-a.m. 
andeene sample was (caken at S2720¥avm> On vanuary’ 7th 
Midee eOt Sc rose e=d1q0xin Concentration of*9 74 nano- 
grams per millilitre. 


Susan Nelles worked the long day shift 


on January 6th, therefore she finished work at 7:00 
Siew SUS sine SoNema ra nOor work tie-#ong nrght shrit of 
Wantary och and she -dvd' net-work” the long night shift 
Cupeovuartyayeorona ara not return to the hospital, until 
Diew or etday = Siero tantlary "Pet. 

Thank you, Mr. Commissioner. 

Hi COMMIS S TONER : frank “Ou; 
Mr Soprika. § "MS? “Chown. 
REPLY ARGUMENT BY MS. CHOWN: 

Thank you, Mr. CommisSioner. I have 
BireelrLe le oOrits CO “address, Cwo ‘arrsing out or 
submissions made to you by Mr. Labow and one arising 
out of the submissions made by Mr. Percival. 

The first 1S with respect to Mr. Labow's 
Supe o roils found ac Volume 1587 page ly/53e* "in that 
volume Mr. Labow was making reference to the fact that 
gre cardiologists meteprior to their giving evidence and 
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fvem~thad,wat the bottommotepages 175 30and.going! over 
Loe tiem ODeOt oer peti Se Snoulctantyvonuryevaluation 
of the evidence lessen the weight to be given to it. 

My response to that is this. You are 
aware that a number of the doctors were called to 
testify before you, and specifically Dr. Rowe was asked 
to review each and every of the 36 patients. You are 
aware that he did not have personal care and management 
of many of those and certainly one purpose of the 
review was to assist him and to enable him to come 
before the Commission. 

Secondly) atlwasla review. forfthe 
doctors themselves as they have stated, to see whether 
the factS were correct. Whether they in their own 
individual reviews at the time of the child's death 
hace aatiedycoypi ck upg somethings of Sagnificances: | That 
was how Dr. Fowler put it at Volume 34, page 6638. You 
have heard in extensive evidence through Dr. Rowe, and 
that was tendered by Mr. Ortved, that indeed this kind 
of meeting 1s nothing unusual, it is in fact how the 
doctors within the normal hospital routine review the 
deatvnstand theysde, sovnot tos getvalparty line 
necessarily, a consensus, to put the care and the 
management of the child before their colleagues and 


to ask for their assistance in their perception of the 
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SCASepmLoOOeyOoulmayecontrrbute what weight “you Iwill == 

THE COMMISSIONER: Certainly = Ledom' et 
think there was any suggestion by Mr. Labow or anybody 
else that there was anything improper in what they did, 
that was really what they should have done, but the 
resulveonmt tis kyoustges allcofcthéen sitting together 
discussing it and inevitably they reached a sort of 
collective conclusion which is hard to back away from. 

MS CHOWN: I appreciate that. 

THE PCOMMISSIONER: That is all he was 
saying. He certainly didn't suggest anything improper. 
PV GsCciweLEVOUI Bhinimar. aekittle anpropex if they 
Hedin sdone tihaty nui lthateis what happened. 

MST CHOWN: My submission is simply 
that when you are assigning weight to their evidence 
there are many factors you can put into the equation 
anCmNOWMUCIRINer Ohne ayouoa Vel to: Peys Tedon"t think ‘the 
fact that they met to review these cases prior to 
Dr. Rowe giving testimony is something that should take 
away Significantly from the weight of the doctors who 
were called and gave evidence on their particular 
patients with which they were involved. 

THE COMMLSSa ONER: Pies wearin 

MS. CHOWN: Secondly, at the same 


volume Mr. Labow, at page 1734 was referred to the case 
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of Real Gosselin and made some comments to the effect 
thats hestound: at quites surprising about Dr. Freedom's, 
as he put it, change of evidence, and he referred to 
that as total change of evidence after his letter that 
appeared in the chart from the referring physician. 
We have heard excessive evidence on that point and I 
WOULd) sluinply Sayel esince Lt. inappropriate of Mr. Labow 
Poycharacterize \ehat evidence of Dr. Freedom,;at. the 
Commission is quite Surprising. Dr. Freedom's evidence 
in Chiesa eOCar Cn, OUnd. ab Volume 29, page 5335 and 
following, in his direct examination by Miss Cronk was, 
to be quite open and say, yes, I wrote this letter, 
perhaps inappropriately, relying on what my resident 
had told me. My own review of the chart showed that 
the resident's perception was incorrect. And it is my 
view that after he read the chart and the physical 
findings therein that the child was not responding to 
prostaglandin,-he savs that at page 5390, Volume 29, 
it was very clear there was no good response to 
prostaglandin and that the child remained in persistent 
heart failure. 

Also Dr. Freedom's evidence that he 
brought this change of view concerning the Gosselin 
ehild) to, the :attention.of the anes during the 


investigation. It was not in effect a change that came 
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1 

2 Vety late prior to his ‘giving "testimony here. ‘I think 

3 Nemwies been "clear and forthright as to way that change 

4 took place and I think you should have regard for his 

5 evidence as given before you, of his being more fully 

: miromed, Me i can put it that way, of his review of 
ie worhiniceal etamis Of the child, 

/ My “Cnr rd fool nt 1s In response to the 

: Submission made by Mr. Percival at Volume 157, page 

9 Povo. Son (nat page Mr. Percival we ipevie(eh as LeyOp ym ee) 

10 Dr. Freedom's comments that someone was murdering the 

11 babies. He calls Dr. Freedom Paeneric, and goes On to 

12 respona to the suggestion from Mr. Strathy that the 

13 police officer swayed the doctor's view. Tt is really 
his comment at the bottom of page 1516 I wish to 

2 address my comments to and that sentence is: 

5 Woleariyea (think that, fis evidence 

16 that those physicians were already 

17 Ciimeinerciat. way. a! 

18 that way being murder: 

19 fe one Derore the oolice Came into 

20 the iospital. 

i Deo cuet a inom DOrmnt, 
Mrs Commissioner, but T PLhens Wisi) cOscantinm bniat 

an when the physicians involved in this matter first 

a began to think murder was not in any sense to be 

24 | 
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described 1S long before the police came into the 

Hos DUC ave ta Was reat yaonl yeingmic-March) of: 1981 
after the death of Kevin Pacsah that the doctors for 
the first time considered digoxin as having a role in 
the death of the child. AS you are aware from the 
evidence given by Dr. Fowler who was instructed to 
COngucty an Invest gataon;ches did sowands that report 
which has been entered as Exhibit 110 was completed on 
Macchi 2OEn eLos le ethaty ist thearridays thate weekend, 
andieosrombated an that day. AS we are aware from 
Exhibit 110, Dr. Fowler's review was undertaken not 
with any premise of foul play but looking to see 
whetnenlannocenteexplanation;,asuch\asvan errorvin the 
prescribed dosage and the calculation of the dosage 
drawn up, whether the medicine or the manufacturing 
Comldgbevantexplanation. “AsSmyouc carer aware,onone of 
those lines of enquiry followed by Dr. Fowler produced 
an explanation and on receiving his report on Friday, 
March vorhiy, Dr. Rowe has testified that at that time 
Hewiad 0) CONE rOntethemoossibility ofsantentional over- 
dose. His evidence in that regard is Volume 17, page 
2972Vanaurollowing. .Se wevare at Friday when at least 
the possibility of intentional overdose is being 
considered. 


Dr. Freedom did indeed make the comment 
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Ghat it wasphis+Vview someone was murdering babies, and 
his evidence in that regard is found at Volume 30, 
page 56 i2eand0 “followings. There,was)aechange from‘his- 
timing in that comment,from his evidence at the 
preliminary inquiry,when he thought that comment was 
made perhaps mid-afternoon Saturday, March 21st. His 
evidence here after he became more aware of the 
chronology was that in fact he made that comment some 
time late Saturday night of March 21st after learning 
of the levels in Allana Miller. 

SGpSimply by jway oOn -cClarLiicabLons,I 
would point Out eiaet an really was not until Friday, 
March 20th at the earliest that the possibility 
entered the physicians' heads; Dr. Freedom's comment 
was made late Saturday night, and as we are all aware 
events quickly overtook the matter at that point and 
the police were there shortly after. 

Thank you. Those are my submissions 
impmy reply. 

THE COMMIT SS LONER + Panik Vow, 

Mie. eel ric, 


REPLY ARGUMENT BY MR. ROLAND: 


Cur, epewourlcd likeryterdeal faxstwith 
the submissions made in a general sense by Ms. Kitely 


and Mr. Strathy concerning medication errors. As we 
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know, I think it is abundantly clear from the evidence 
that you have heard over the last year, medication 
Srreorsvdnescrptact. Of Pitesaneevery®*hospitaly PItvis 
fair to say that medication errors are often recognized 
but many of them are not identified. The reason, the 
May@rereason that’ a medication error is not identified 
1S that the person makangVthe error’ does not recognize 


that the error has been made and nothing noticeable 


occurs as a result of the error. Most errors, as we 
know from the evidence that has been put before you, 
are minor in nature and of little or no real conse- 
quence. 

Theserrors that were detected on Wards 
44 and 4B during the nine month period have been brought 
to your attention in the evidence, and contrary to what 


Mr. Strathy may have bDeénV’suggesting all of the errors 


that were detected by the hospital during that nine 
month period have been put in evidence before you. 


Since then we know there has been introduced on Wards 


4X and 4B -- 

THEY COMMESS LONER: Youssayethaw = 
Ves par SeStrakhy < 

MRUCSTRATHY : All that I was suggestin 
Was stude wrroarlo re, LL Sthimk Ort SLs -356- whatever  -1t was 


the list of the errors during the so-called epidemic 
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period was deficient in that it did not refer to some 
two or three other errors that we knew had taken place 
during that period. I wasn't suggesting the hospital 
had in any way failed to disclose, or that the evidence 
had failed to disclose the detected errors during that 
period. 


MR. ROLAND: Then we. are agreed, 


Mr. Strathy and f-are@agreed that allythe errors 
detected have been put before you. 

THES COMME SS LONER s Perhaps not all 
mn one*exhrbve. 

MR. ROLAND: Nos; etheEew 9s wages Shut 


tnewevyicence discl6éses theythave all®beanbput before 


YOu 
LEB COMMESS LONER? Yes: 
MR. ROLAND: in fact thevother three 
errors were before you before that exhibit. In any 


event, the introduction of the unit dose system has 


occurred since the nine month period, and although it 


Cannot as» we Know Trem thet evidence that we! have seen 
in the literature, entirely eliminate medication errors'| 
t= has and will’ continue to Substantially reduce the 
number of such occurrences and it is the best medi- 
cation system available for a hospital of the size of 


ie NOspical forester Chialaren. 
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The medication history and the cause of 
each of the 36 babies you are concerned with have been 
thoroughly examined in this process and all of the 
professional witnesses who have come before this 
Inquiry have been satisfied that the prescribed 


medication was entirely appropriate in the circumstances 


of each individual anfant. 

The medication history of those babies 
about whieh we have Signiticant toxicological infor- 
mation has been closely examined into for the 
possibility of medication errors. We have not heard 
anything to suggest that medication error was actually 
involved in the deaths of any of those babies of which 
we have significant toxicological information. There 
Wose Deen mich. speculation but not a Single fact that 


Wotceniot Dern t a Conclusion of drug error as. the 


Cause Of death of any of the 36 babies. 

SOsthal orig error as va theory is ,one 
which is entirely speculative. It is possible and 
remains possible because drug errors do occur, but it 
is not something that can be asserted on the facts, 


the particular facts that are before you concerning 


the voourse, of medication of the babies about which we 


Deavertoxicologicals information. 


It is interesting to note that with 
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1 

2 respect to at least some of those babies, and in 

3 particular Lombardo, Pacsai, Miller, Hines and Cook 

4 there was before you in evidence a fairly clear 

5 recollection of the events immediately preceding the 

6 deaths of those babies of the detailed events that 

; occurred in that time frame. Those are infants of 
which there 1s significant toxicological information 

: concerning digoxin. So that although great time was 

9] Sven. exploring the possibility of medication error 

10 and the possibility I suppose is always alive, there 

ila are not any facts before you that bear out the 

12 Poss@pil lity. 

13 Seconu sir, =) would Like to turn to 

i Ms. Kitely's recommendations which were part of her 
written submission and begin at page 42 of her written 

15 
submission. 
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Vou. weblizecadigan that’submission Miss)Kitely 


recommends ‘that you propose certain changes in 


procedure and practices and propose that an investigation 


fakespilace about) thecintroduction of certain systems 
Stgchartangeandrotnernwise, -thangs«likeymedication. 
It is a great list of recommendations. Let me Say 
Bivseouout ahh of; thoserrecommendati ons ;swthatkayou 
Soul cencrimake anywor them: d Weoask) youcnot? togmake 
any of them for the following reasons: one, the 
recommendations concern matters were examined into 
in very large part by the Dubin Committee and reported 
on by that Committee. 

Secondly, they were matters that were 
noOteexananedvinto by) Ehisr Commissiony and if you 
were inclined to make such recommendations as proposed 
by Miss Kitely you would be acting almost entirely on 
VOuUrlLown Uninrormed  -SuSPilcioOns,» that such» a) recommend-— 
ation might be useful. 

THe Weis SSIONER: I think maybe I 
have enough problems. 

MR» ROLANDS onda thank igou. do. These 


matters have not been examined in evidence by this 


Commission. 
The third reason is because they have 


not been examined into, sir, you have no sense of 
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FieLInpli cat bor Or ramitacations. of. such pear sges ore 
on the operations of the Hospital. To make such 
recommendations may adversely affect other Hospital 
procedures. Such recommendations may be expensive 
and hence require money devoted to them that might 
otherwise be directed to other programs, projects 


Or neeos.) YOU, eSsir, would, in an uninformed way be 


Setting priorities with no idea of the competing 
considerations. 

The fourth reason is where there may 
be some little evidence that touches on the recommend- 
ations that evidence deals with events that occurred 
toe oe O Gana) L9Si., ince that ime, the, Hospital. has 
re-examined many of its procedures and policies. It 
has received and implemented many of the recommendations 
ser our in the Dubin Report and, it has improved and 
ppoba ec it Ss Own, precetces: as, a, result of all of these 
events so that to a great extent the recommendations 
themselves are, out of date. 

Ripe iwe Sle wean much more: technical 


in a sense, some of the recommendations are beyond 


your mandate because they ask you to recommend things 
that go beyond Wards 4A and 4B: For instance with 
respect to the administration of medication, Recommend- 


elton eNO.» leunder that heading asked that you, recommend 
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that a unit dose system be implemented for all areas 
OL (Ne HOspital: “You have had ho evidence whatsoever 
to Know whether that 1s appropriate for all areas of 


the HOspital Or nOt and the reason you have not is the 


Gtea that are- DLeyond 4A and 48 are not part of Your 


mandate. 

SO I say, sir, in conclusion with 
respect to those recommendations, if you examine then, 
in Tight or the reasons IT have Given you for not 
making them, you will find that each of them falls 
prey to one or other of the criticisms I have advanced 
for even considering recommendations. 

Get Westin tO Mir. hunts categorization 
of the deaths and his comments about how you deal with 
the deaths. He suggests that you should express your 
PUSOicions Or, to use Mr. Lamek's words, your nagging 
BlisPicions about the possibility of Gigoxin playing 
a role in the deaths of some of the infants. He Says 
you should do that because your suspicions are of 
geecaver Value as Suspicrons than other Dersous.. is 
agree that your Suspicions may be of Greater Value in 
tie scise that they may tmnclude Hoth your personal 
interpretation of highly complex and scientific matters 
and they may synthesize or sum Me tie Susp. Onsy OF 


others. But if your interpretation of the evidence 
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E— 4 | 
1 
? concerning any single infant does not bring you more 
2S than to a nagging suspicion all you would be saying 
4 isgthateyoughave an nagging doubthwithoutmroot (Or 
: based on little useful evidence that an infant died 
OF tother than natburalmcausessy,Sopthatisuchsaai nagging 
; suspicion at its highest would then only siightly 
d detracts tromvwhatyshouldiberehe.principle.conclusion 
8 Withimigespect elo t£hateinfant, ELhat iSethatjthe) infant 
9] died naturally of its anatomical or medical condition. 
10 Because on ecoubtiul case] lakemthats there, wall .be 
il popes cGoOn sie) cascosobundentaevidence Cresubstantial 
| ae pie etgeyigencel|tO arrive at the conclusion that 
the child died of natural causes. 
— Ties COMMISSIONER ng sihexrewisnevadence 
| 1 ton alileof) these children that’ they died) of natural 
15 causes. 
16 Mig ROLANDe (FThateaseright,. and what 
17 concerns me, Sir,iSthat you give expression to your 
18 feelings of nagging suspicions or nagging doubts or somewhat 
| 19 doubtful because we have been through this exercise 
50 fOr a year now Of fexaminingtintorthesermattersvand it 
SSemsntoOsme vunsatistactory to leave them! inothe air 
as insubstantially expressed as that. “This kind 
x CGpexpPressioncis, withrorestwrespecty sir; omore the 
| 23 Voeabularyyon alcommentator or a.spectator or a 
24 | 
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POUChal Sst.) LURPSenom uhekprmimany vocabulary of an 

adjudicator who is appointed to decide the cause of 
death as best he is able to on the evidence before 

foam. 

THE COMMISSIONER Does it really matter 

Wiehe Say achat rsome ror tehesecchnidvren aril dorm't -kriow: 

Boecs Sela aks iaenyiireak*diiierence fii ssay that 1 

derae tknow for rt) ivsavyiethere is some ssuspicion ethat 

aecuminwdied on edigoxin overdose. Does that matter 

GHe tial. 0 Fiative co them iit examine ame) recannion 

Sey Pella esr e rdiedrarrnatbura’ eatin, rdoes: rev meally 

Materem om liesvOrd) We. 


MR. ROLAND: If you say after examining 


all of the evidence that you cannot know one way or 
the other but. there are suspicions, you may also 
ecdmenae YouUsSsU spec wolat renee bd) dred sot) natural 
causes .as you may say that I suspect the child died 
Of unnatural causes jf youreally cannot know, if the 
balance is clearly even, then you have no. choice but 
POmeay (sO IDUeein Most cases there won't be. 

Having made the decision, to then add 
nagging suspicion or doubt or very little or 
unsubstantial evidence when the evidence is more 
supstantiad ejoing ithe other way, Il tay it 1's) not 


something you are mandated to do. 
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After all, when you think back, when 
this inquiry was first called, we had the conclusion 
from Judge Vanek that Justin Cook was murdered. We 
Page cia COnclliSs tone Mr =i sc tentaihads mosteok 
(Sec woe iow OU Mire un Scan Grit (haditine CRD. 
Report before this inquiry was called and that provided 
the statistical information concerning ‘access to the 
infants that died on the ward by certain hospital 
DersOounet = Sure. cnen Mr] hunt is cPtenl, the 
Attorney General, appointed you to inguire into each 
of the deaths, to choose between, where you could, 


natural causes on the one hand and unnatural causes 


on the other, not to leave the matter suspended aes 
eieweat Dy Suspicions OF Ragding "Suspicions, “ih “you 
Coma wcroose: 

Now, with respect to how you come to 
the exercise, wevhave Nad argument I gather , which 
Penisseo=arl, (irom Mri-Scout, Mr y Pamekrard Mr. Hunt 
about how you come to the exercise. Really it is a 
question of theology: 

THES COMMISSTONER Ye eThat PsVacproposition 
T have not received yet. 

MRY ROLAND?) What” Me. SHunG isSesayang-on 
tie one Nang=-i1s thateyou take W7ustin= Cook's, asian 


incident of murder. a case of murder and 
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1 
2 you then look at the period, the nine month period 
2 and you presume that they were all murders unless 
4 proot is shown otherwise. 
Mig OCOPUGUS Say liucipltion tihe other hand) 

; that you presume they all died of natural causes 
‘ unless there is proof in each individual case that 
7 enevyedid notediesotinaturaliccauses, that LS, that they 
8 Welesmurdereds) pihatereal lywthen ierthe question of 
9 theology, which end of the debate you start. Is the 
10 character of man intrinsically good or it the 
11 Ghagacter fofmen intrinsically ibad. 
e THER COMMISSIONER: (xePerhapsitaf you start 

Pomoc nateh fiwhaty theyre Sug Gesing 4 its Having 
- established that there is in man some defect that You 
a establish by reason of Cook, you then become SUSpLCc1ous| 
15 whereas you would not have been suspicious before. Isn 
16 that possible? Isn't that what normal people do. 
7 They would say, one child has been murdered, and let 
18 us’ look carefully at the other children. 
19 MiG. HOGAND:: -Yestmandyou look? carerilly 

at each one of the children to see, but you don't 
" I submit, because Cook was murdered, you do not Simply 
- presume that each one of those children was murdered. 
“2 Wey OnerpatternMdoes, Ls 2UenG ties for you fsand this 
23 is the reason that it causes you so much S85 Cy eR eee mnie 
24 
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1 

2 identifies not the murderer, it identifies the 

* CUI Oro or tne DoSsiole Culporic, but not the murders 

4 themselves. You have to look at each individual 

é case and the facts of each individual case to determine 
whether or not there is sufficient evidence in each 

: of those individual cases to determine if murder 

J SCOurvou.. davingrcetermined that, the C.D.C. Report 

8 Opltie pattern May oSeist you in identiting who did it. 

9 | The problem that it has caused you and the 

10 dilemma we have been in for several months now, the 

il Coulee oOo. “Apeee Yuasteoia you you cannot do that, but 

1 that is the real purpose of the pattern and its 
brGver Tse, not to decide that this case or that case 

‘i by itself was murder when there was no evidence other 

14 
Eheam the pattern. 

15 Thank you, Sir. Those are my submissions. 

16 THE COMMISSIONER: All right. Miss 

17 Kitely. 

18 REPLY ARGUMENT BY MS. KUT s 

19 MoweorirL. Slaenk wom, fon the thirty 

- seconds, sir. Having introduced Mr. Rolandssubmissions as 
Deen, Lecannot agree, with his first and second 

_ points. I agree to a certain extent with his eee 

a Wiener egard to er. Hunt, and I will’ say no more. 

23 THE COMMISSIONER: Thank you. 
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REPLY ARGUMENT BY MR. YOUNG: 


Mew COUNGS el res Commissioner, 1. wonder 


io might leave che opportunity of a very, very 
briefly reply. 

Peewas or Guecd this morning by Mr. 
SOpinka that it was improper and unethical for Mr. 


Percival (Oo Submic that Susan Nelles may have been 


Dively a sanconsoiracy. He Said chat this propositio 


was not supported by the evidence and went on to say 
Pteweiieract iat pate CUler Guestion, her involvement 
Towa CCNspixacy , was not put to the witness. As was 
Porites Out In his very next breath, that very question 
Was put CO the witness by her own counsel and she 
did deny any involvement in the deaths of these 
children. 

Sin, whether Susan Nelles or someone 
See eeOoOk, Ne lives of these children 1s nota fact 
Pie ee poetea NOt, sir, CO L-imagine that vou 
expected them to freely admit, when they took the 
Widiese stan. Whe very tact that one. denies an 
ellegation Of a. question, put to them does not mean 
Bate tets nolL, open Lo counse! to make inferences 
Peaeel Upon he cenial. That; sir, 1s what we did. 

i would remind you, Sir, that there is 


some evidence from Meredith Frise and Liz Radojewski 
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TORONTO, ONTARIO 


that tends to indicate that two individuals may well 
have been Laan in murdering these children. Then, 
based upon all of those facts, we made the allegation 
Sigisnc ay gemuele i eGdicer boOlclywestate-.« Lait pow; <Sir, 
that thereiits absolutely nothing unethical about 
ielavelgee 

erin Uy bak 

eC ONMM TS. LONER s Mienk vou. MOG 
Brown. 
REPLY ARUMENT BY MR. BROWN: 

MR. BROWN: I address myself, if I 
(iit pasta WEE your] eave .simply ~to,the ,.evidence of 
Liz Radojewski and Meredith Frise. Having said that, 


i Gannett putsamy hands on the evidence. 
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ANGUS, STONEHOUSE & CO. LTD. Brown (Reply) 2040 
TORONTO, ONTARIO 
1 
2 THE COMMISSIONER: Well, can you 
3 Peeer mento tCheman Sue acai neek know -<= 25 it Miss 
4 Frise who said -- 
5 MR. BROWN: Miss Frise said that she 
mentioned that to the police either just prior to the 
7 end of the preliminary inquiry or shortly after the 
‘ discharge. 
8 Mussilrise aAlsoasalacusiomiticantly that 
9 she had absolutely no basis whatsoever for her opinion 
10 ard. (Mareitsmelearly on-the record;,*sir. 
11 And then in respect of Mrs. Radojewski 7 
12 IT believe at the bottom fifth portion of one page of 
e Ghieseyvoluminous transcript |-vthevbookout theoryowas ‘put 
to her as perhaps accounting for the reason people 
could not detect a deliberate overdose of digoxin. 
- ShevVagreed with Lear wasnalhypothetical wxthout 
16 reference to any particular person. 
17 Beyond that, sir, I have no submissions. 
18 tHe WCOMMIDESTONER*? Ves ,ows lit weit... 
19 Thank pou. 
0 Do you want to take a break now? 
MR. LAMEK: Yes) “Could uwestakena 
3 break now, Mr. CommisSioner, and I will be through by 
a Purch 
23 Tee COMMISSTONER: We will be through 
24 | 
25 
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by elLunch ys you save 

MRetLAMEK: Yes. 

THE COMMISSIONER: And Miss Cronk, 
are you ‘Going toAs= 

MS. -CRONK: Meanie not, Sit. 

THERCOMMESSIONER: Well then, all 
bight, ©1 think weawhlietake our-20 manutes now. 

MR. LAMER: Whenk wou 7 .si i. 
Boo Cre Ces. 
———)| Ono resuming 

THES COMMISS-LONE RE Well now, I am 
going to make these announcements. The audience has 
disappeared entirely, but I've been unable to move the 
hemi iearts) of) either Mr. Lamek or Miss Cronk to start 
earlier in Phase II. So, it means the week of the 9th 
Ooi, Weswiall) Sravk, and an light of what problems 
Mr. Hunt has, and Miss Cecchetto, and everyone seems 
to be agreeable, we go five days that week from the 
9th of July and we will not sit the following week, 
nor the following two weeks. There will be three weeks| 
off. We will start on Tuesday after holidays whicn, 
Peck. es Tuesdesa, hehe tian, -— sith. .of pAuGUSt,,.and we 
will sit three days. We still have lost a day but we 
may be able to rise above that and we may have to make 


up that day that we have lost. 
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We will start on the 7th of August and 
GOvoneuncil | the Matrer="s G2 sposed" of,” which Iam not 
Mak ingen vepredier icine. ~lehave done that in the past. 

Mi ecient. SMry Lamek? 

MR. LAMEK: Pan VOU, sa 0. 

REPLY “ARGUMENT BY°MES’ LAMEK: 

T have given a promise we will be 
bhcougne by Lunch. 

Someone referred this morning, sir, to 
dealing frontly with submissions that have been made. 

i suppose that as "how l*propose to reply “to a couple of 
rather basic propositions put to you by my learned 
eriena, Mr Scotts" And submissions which IT suggest 
simply do not bear scrutiny. 

The first such submission was that 
doctors, men and women of science, just don't think the 
way lawyers and, certainly, other lesser mortals think. 

ineyyreeaiy, Ms. SCOUL LOla you, with 
Objective Tacks and ‘data. "At page 927 cf Volume 154, 
Mien Co Gi Speaking of a’ mai ot “science, Said: 

"He does not create any hypothetical 

possibilities. Ratner he searches 

from possibilities that arise from 

the facts with a data base itself. 


He does not add any possibility onto 
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"his list of diagnoses that does not 

have some factual foundation in 
objective data as»,it relates to,a 
particular patient. He does not 

dee lvaandethasawilhlt be odd!to 

lawyers, in trends, Srailerios OL 

averages,.:Theslast»case does not 
exist in the diagnosis of the next 
case. Although cases may have in the 
end common features, each case fora 
doctor must be examined uniquely and be 
diagnosed exclusively on the facts 

that case alone reveals. That is the 

scientific approach." 
And etosthat , Sir; 1. imakeythree responses. 

Parstadl osay-with crespect that beeis 
Simply not so. Everyone, be he physician, surgeon, 
tawyes, nuclear physaucist rorel’Vereparman;, brings» to 
each new Situation his own stored experience and the 
sharedvexperience of chis peersaand predecessors, 

If my learned friend is really 
suggesting that for every new patient a physician re- 
invents either diagnostic or therapeutic wheel, 
that suggestion simply does not make sense. And, 


here, as the summer of 1980 lengthened into the fall 
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and winter it must have been plain and, indeed, on the 
evidence it:wass plain) to ithe cardiologists! at the 
hospital that they were seeing deaths on the wards in 
numbers that were unprecedented in their experience 
and that the sheer numbers demanded an explanation or 
PacLonala zation. 

The professionals say that it is clear 
to physicians and surgeons by December of 1980 that 
treating these deaths one by one as they occurred was 
pe Ocuces Veoanco that, al retrospective look at the aot 
Six month period) was required) to See if sany global 
explanation could be found. 

Gleanly,©on che Daces oft the? record, 
the impetus coming from Drs Trusler in» December, in a 
meetiungshelid early ine danuary, tells ius. that doctors 
did not, as this period progressed, view these matters 
one at a time. 

Secona. tht physicians; and obhberimen 
Of Science! werelindecd torpay nolattention to anything 
Ehatethey could not observe, record, weighvand:s measure 
in. thetparecicolary case; rithensin aipraczical world they 
would be fools and these physicians are clearly not 
fools. They are the cream of their profession. 

Medicine is an applied science and in 


a real world practical realities of what is happening 
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1 

2 about them have to be borne in mind. I don't mean that 

a these physicians should have contemplated the existence 

4 and operation of deliberately malignant agencies, but 

5 only thatiwhen conitronted by ‘unustal situations they had 
to bevprepared to looktcarefully for: unusual explanations. 

: At@@eeiwre.a minstotiearcrhabgthe 

: Gavalosogiscs didhiook tiorrunusualeexplanatironsand 

8 they did not behave and think in the narrow and, 

9| pernapoyeolinkerediwayechat;Mr i aScottusuggestsqis 

10 Habitual fort scientists. 

1 in’ tiogibtoseywiatoMes Scottthas saids 

2 Me@iee|Vobbiged Lovsaymtnis ,oSirse That @fctheresista 
Gri tic: smokor bel made of rthercardiologusts at vthe 

ue Hespics fits te. notrehat theytthoughteasuonly scientists 

i. Dumimkreasce Me. Score suggests; oitunsotnete they! didnnot 

is Eninkoas Sscmentistestiguk .titheyoproduced hypotheses 

16 which might well have explained the increased number 

17 of deaths. They formed the impression, or hypothesis, 

18 ero youuwaid, i thatethey* were dealing with a younger, 

19 sicker ward population. They formed the impression, 

a or hypothesis, that there was a shortage of nursing 
Btate at nmaght. MAndSthoseu are perfectiy perspectable,. 

e and plausible hypotheses, but scientific method, as 

eS I understand it, doesn't end with the formulization 

23 of a hypothesis; it goes on to test the hypothesis; 

24 
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te Goes On tO probe at, to’ challenge it, to examine 
Teron siicCkMaLe Ly. CO acceoL, 1c as" Valitd, to: revyect’ 2% 
as invalid or to reformulate it. And the huge sadness 
Poca wetne carcadlogists did nothing to test erther 
of the hypotheses which they formulated to explain 
these deaths. Enquiry would have demonstrated the 
invalidity of each of their hypotheses and the bright 
minds of those supremely skilled doctors would have 
been forced to look elsewhere for an explanation of 
the ward deaths. 

Memes Oth OULDOSe LO attace OF EG 
be critical of any members of the very dedicated staff 
oF that hospital. And in my submissions I avoided any 
SUcnue ch iCrsm. EVYen wr CullLLCLem per Oul Of place in 
your report, I felt obliged to respond to my learned 
Triend"s submissions that the approach of the doctors 
here can be justified on the grounds that they don't 
aporoach Problems, They dont think 1n the way that we 
and you and I, and other people do. 

Won Uebotier COO much with” that 
except my friend goes further with it. 

Mire SCOcCe os Opes lon, Lf Li were to 
be accepted, would not serve only as a justification 
of the hospitai's response to the events of the epidemic 


period, it would serve also as the touch-stone for what 
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you can properly say in your report. .Because my learned 
Pron Mire SCOLL, says Uhata«your wrepore jias to, have 


Srecupiiitey tor 14e medical, and scisentific.communities 


Sno eOrnavemsuch Crecvorlity tt may only, traific.in the 
CGlm On What De Says 25. scientizvic thought, and 
certainly containing nothing that is not susceptible 

of proof, and there is no room for impression, 


Zs 


Suspicion or ambiguity, he would have you say. 


By way of response to that, I say that 
even if my learned friend be correct about the special 
way in which scientists think, scientists comprise but 
of the constituencies to be served by this Inquiry and 
DyevOur, Trevor. 

Leos, Clecourse,~imoortent. that. the 
Piost lous Op Dive Clans and scleyta srs be saligiactorily 
answered, but it is, in my respectful Submission, 
vastly more important that other constituencies whose 
members may not think as scientists do, that other 
Comet euenclas: find our erepOr CASatisSTactory..4_J) refer, 
Ce wcolrse;, Lo the™ parents 2m particular .and to the 
public in general. 

NOW. Mr. SCOLt 2as, Of course ,, made 
submissions that the non-scientists, too, will best 


be served by this scrupulous avoidance of any 


expression of suspicion or concern in your report. 
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Webeeee er ine) ee easy) ee 
2 He says, if I understand him correctly, 
3 that where using some clear standard of proof you are 
4 Seeistiea es £O the cause Of death of any child you 
5 should clearly so state, but he also says that when 

you have any measure of uncertainty you must report 
: merely that you cannot report on how a child died and 
: you Should not record any suspicions that you may 
8 entertain. 
9 And that proposition, in my submission, 
10 comes to this: that suspicion has been rampant for too 
11 tong ana the way to put an end to it is to” refuse to 
12 acknowledge its existence. And in Rak oie esail 
7 Submission a totally untenable position. 

it.wo Nelve, © Sucgesc,, CO Think that 

le any persons Or parents —- particularly any parents — 
“ concerns, fears or suspicions will be laid to rest by 
16 your saying you simply cannot express a conclusion as 
(Wy to how a child died. Now, equally, I acknowledge that 
18 Vous Teporting that you find a, childs" death to have been 
19 PUspicloicn ba MOL gGolng tO bring comfort. or Certainty 
rn ROmcietieparenc, Dut Since, On ether basis, cComitort and 

certainty are simply not available, whatever you say, 
a that it should, in my submission, be at least total 
a MoGemeye ee eC Darents and the public can demand no more, 
23 but I suggest that they deserve no less. 
24 
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And if your view at the end of the day, 
sir, is that baby A's death cannot with confidence be 
CVeascitledsas.e 1 ther nawiral: onenotl natural wut that 
there is evidence which,viewed as a whole,causes you to 
entertain suspicion that thé death’ mayo not>ohave® been due 
LO .natusealecausess vou should, in myosubmissiony say so} 

Li ee vers cijeSO, sie a publachand) parents) 
Peo les i gare -~nOteleoking TOr scientific certainty. 

It hope there are. two ways to expect that. What they 

do look for is the best judgment and common sense of 

one who by training and experience and by reputation 

knows how to sift and weigh evidence and to express a 
measured, considered opinion. 

Lt 44:8 26 e335 .5 rom what the Attorney 
General Said in announcing your appointment to the 
Royal Commission that the prime object of this whole 
exercise was, in my submission,it remains, to have a 
complete public hearing of all the matters Surrounding 


and relating to these sad events. And, in my submission, 


that purpose applied only to the hearings and has now 


been achieved and that .a different, more closed mouth 


considerations are applicable to your report. 
Meise om, the public ai lle not 


bDewweli, served, by enything, Less, than: vour full and 
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frank view of all of the evidence. 

Mr. Scott's guidelines, if they were to 
bemro loved, ovouldy Tistcgestjeresulthinne report that 
understated the extent of the concerns that you might 
have. It would minimize and contain the scope and the 
true dimensions of what on the evidence that you 
believe or suspect to have occurred at the hospital 
in the epidemic period. 

Nobody is interested in denegrating 
cree oootcala » the Hospitals is too important to this 
COMmmuntey stor that. Snsmy submission, the story has 
Pomc me- oom oie sand Loreal tana foOriny part 1 find 
Poem ort cO AaCcCepe themrepucacion Of the Hospital 
fOimole och laren 2S so fragile, or that 2ts status is 
so insecurely based, that either will be lastingly 
damaged by the fullest expression of your views in 
Poles matter. Ouite the contrary; In my submission, 
confidence in the long haul is restored by full 
disclosure. It is damaged, and, perhaps, irreparably 
damaged, by anything that is perceived as an attempt 
Eougigiimire Or to Cover ue Whatever may have occurred. 

If there was indeed a killer on the 
Solve te OSbata. E have to say that I have such 
trust in the basic good sense of the public to believe 


(ieee vib recount 7e ciat that does not redound to 
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TORONTO. ONTARIO 


Ene oiscreurt Or Cheynospitad. 

We have all learned the bitter truth 
over and over again that no profession, no institution, 
no community can ever be immune from an aberrant or 
antmsocr aimee sonalmlyyeane mitetabe right ian that, the 
scope or even the suspected scope of such a person's 


activities is not a matter that you should be reluctant} 
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Ram OMe One ide et tG OL/ th at Us 
my submission you are eee indeed obliged to 
consider all of the evidence. 

I respectfully adopt the submissions 
of my friend Mr. Hunt who addressed Mr. Scott's 
proposition of what he called the non-medical 
circumstancial evidence should be ignored by you. 

TOP Ssaveece ine CeOrG Says that, each 
item of circumStancial evidence taken alone is neutral, 
Ofs ambivalent. and thus Of no probitive value is too 
easy. Where the items coalesce to form amass of 
sufficient weight to give you concern, you are in 
iy ssuotassitOncenti tiled tO so state. Dt is on such 
bases that men and women make decisions that affect 
their lives and the lives ~ef those about them and in my 
Judgment the public wants to know and is entitled to 
know what views you have formed and on of the 


evidence. It may be confident that will Not 


meely entertain Or express Suspicion, but if you 
do entertain it then in my respectful submission 
you must say so with the reasons therefore. 
im that wegard 1 reject respectiully 
but utterly Mr. Scott's attempt to equate any views 


Eat your liaqne form as to levels of suspicion 


surrounding certain deaths with the ill-founded 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Lamek (Reply) 2053 
1 
p) Suspicions, hunches, . guesses of the man on the 
3 street or a fortune teller was one of his expressions. 
A iPPenowamy learned mMiriend .had no, intention to give 
offence when he made that attempt. It is in my 
: respectful submission idle to say any suspicions 
you may harbour, after hearing and considering all 
a of the evidence, will be viewed by the public as 
8 adding nothing of value to the general understanding 
9 Sreachreo@arra ws: 
10 In the more than three years since 
4 the matter of the baby deaths came to the public's 
attention there have no doubt been rumours, 
a speculations, gossip and expressionsof suspicion, all 
= moreso. Less 111l—founded:. 
14 | ltscannot Sservously be suggested 
15 tier the seriouslysheid Suspicions, of one. such as 
16 you, who has heard, sifted and weighed all of the 
17 evidence that has been adduced here, will be regarded 
ie as merely more of the same badly informed stuff. 
lp accer Sectlous Conswderarions you, shomid ‘conclude, 
sf Sir, that there are elements in, the.evidence about 
a Gie death Olvany ciald that ceused you £o: suspect 
zy Gidtealooxin COmieaiyemay Nave played a part in that 
22 CS eee ie Men n yes Ute On LE a1 Se ror. you to say So. 
U5) May wl sign from matters of the approach 
24 
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ANGUS, STONEHOUSE & CO. LTD, 


TORONTO, ONTARIO Lamek (Reply) 2054 

1 
9 urgeq wpOon you byeMr: Scott on particular matters’ 
3 Mr. Scott has suggested that there was no evidence 
; thecworal resuscitation ec foresr am the .ardiology 

wards in the epidemic period were unsuccessful. His 
° pot Gra so AL understood Dt was, that an, inabidaty,) to 
resuscitate a child in the epidemic period was a 
7 Meactenr owe NO Sionigdcance. 
8 Now the incidence of Code 25 calls 
9 | AalcwOmssuCccessrul »resuscitataon eiforisnwasein fact 
10 examined by the Authors of the Atlanta Report, and 
4 the evidence about it is found in Volume 90 beginning 

at page 289, the following exchange beginning at line 
re SeOcecULrreo anid Lils Sein sdirectsexamination iby imyselt. 
aS eet OUNolso "Considered Che 
14 RNCLGenGs.of Codew2becalls., You 
15 looked at those on a quarterly basis 
16 Leoumatiuary 1979" tosMarch ava ae ys teae 
17 What information was available with 
13 wespect ta Codew25s.calis.? 

(ANSWERS BY DR. WALLACE) 

” A ewthe onlysantermarion pavanlable 
a was a log kept by the telephone 
21 Ope ralLom. 
22 ce Internal telephone operator of 
23 the Hospi tad? 
24 
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TORONTO, ONTARIO Oss 
i 
2 VAN * Vosee This was Ene Source (of data 
3 that we worked from on this. 
4 os What information was contained 
ii chemLec: 
; A. teVsimply contained the ~date and 
: the time of the call and the ward to 
7 which»aet had™been directed. 
8 oO: Not the patient? 
9 | 7a No, there was no patient 
10 LOeSh Cit eae lOn. 
rr On Dor yOu Lecall Vthat in the nine- 
month epidemic period there were some 
“ DY PCOCe 25> calls Lo che cardiology 
1S 
wards. 
14 T understand you were working with 
13 What oo or 36 deaths¥ ane the’ period?" 
16 Ana Dr. Smith answered: 
7 "A. 56 altogether ward associated 
18 deaths, 36 in the epidemic period. 
if 3h So. i tel] youu) simeware’ of 
5 patients who died on the ward in 
ie the epidemic period for whom there was 
a a "Do Not resuscitate” order in effect 
22) and I believe on page 15 of your report 
23 you also say 5 of the 36 were classified 
24 
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ANGUS, STONEHOUSE & CO. LTD. Lamek (Reply) ZOD6 


TORONTO, ONTARIO 


1 Vas) “COunor  nesuscitate, about a little 
2 over a third of the way down the page, | 
3 and those five as I recall it were 
A Fioxryn, Heyworth, Levth, Murphy 
and Perreau je. 
; IAcaneenlveagave you my best recollection, 
g but my best recollection is there venell 
7 resuscitations efforts on all the 
8 other children. I don't know whether 
9 VOumba Vegeta lararecel lection from 
10 your review of anything you took from 
a the chawrs,e.but obviously nthe 
mathematics don < »computenit  lvam 
12 
igh ie 
iS A. There may have been a resuscitation 
14 eftforgs,ior which there was no Code 
iS 25 Calleds If the physicians were 
16 albreadyson whe pwar dean 
17 ey Ba give. 
A. There might mot have been a 
Cal Sou ei Oui LO -Ehewoperma Lor. 
7 On Were you satisfied that the data 
a yousreceived from the operator's log 
“1 Was COMmp Levee and accurate? 
pie (ANSWERS BY DR. WALLACE) 
28 A. We had no way of knowing. We 
24 
25 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO Lame k (Reply) PAC USES, 


Have “to accep thts data. 

We did discover some INeccuracies 

in thas one had *useda 4a °24-hour clock 
and had forgotten to change the date 
sometimes but -- 

OUP Arrreasy ching “EOVdo 7; “es. 

AY ew Miro r “chiingstrkem cheat. 

Oe Were OU aware On amy success Tul 
YeESuUscItation attempts on the cardi- 
ology wards in the nine month period? 
A. We were aware of only one 
successful “actempe an a“child who 
subsequently died four days later. 

Ole. TRIS"*was Estreita 

An os ee Var Lh nei 

And then Dr. Buehler said: 

"A. Later in the report we mentioned 
the Code 25 calls again and there 
Were €OCc= 259Ca cr (or (whom we could 
not identify the patient for whom the 
call was made? 

On es. 

A. Therefore there may have been 
HOC Successcunl resuscitartrons .” 


Clearly they were mot able to track 
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tamek (Reply) 2058 


‘any and the numbers they found were 
more than completely accounted for by 
PiewmnMmOe ice Om Tressel Pa On ertronts 
they were aware of. 

Miss Nelles in Volume 124, page 8188 
Said that her recollections took her 
Orie bo sie eethat gin, tne Spi deni c 
period there were no successful 
resuscitation efforts other than the 
EStrella one. Mrs. Trayner's 
evidence was to the same effect. 

et somes at Gts hi Se aM Commissioner, 
that in the epidemic period the 

only known successful resuscitation 
was with respect to the Code 25 called 
for Janice, Estrella on January 7th, 
Wo Sl. eNOW Where r -ciat be eee ne 
Which VOU «can vattach any Significance 
at all when viewing in the round the 
evidence concerning this child's 
death, is of course a matter for you 
to determine, but it does seem indeed 
on the evidence that we have to have 
been a notable feature notwithstanding 
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ee i eon. 2059 
1 
> Success rate Dr. Rowe told us about 
3 invresuscitation S@itforts, there is 
4 no evidence of a successful resuscitation 
Dime “canlology wards in this period 
; Gthew than “that or Hstreiia on January 
6 
ey aah. 
i Pera vee Cate tave Chives opportunity 
8 AtetiWempOlnt, tO respond. uo Mr Scote Ss)! teveated 
9 || statements about the significance that I have 
10 Suggested might attach to any of these matters of 
i pattern or circumstances. 
My learned friend Mr. Scott would 
- have you believe that my Submission comes to anaes 
I that if the death was sudden and unexpected that is a 
id suspicious element. If the resuscitation effort was 
15 unsuccessful, that is a suspicious element. 
16 TET thee pathologises could not identify 
17 Chew eusceos Usath’ atiautopsy, that 2sra Suspicious 
13 element. 
aa With respect I say that distorts my 
submission and perhaps in the hope that I can clarify 
4 leew clarification be needed) I can restate it 
aA for Mmyselt rather than, nhaveoMr. °Scort ® restate: it’. 
22 TewustGhis>, Bhat. there are eertain 
23 Cav te when yan my Submission compel you to approach 
24 
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ANGUS, STONEHOUSE & CO. LTD. 
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each and every oneof these deaths not with a 
presumption of a non-natural cause but with the need 
Peele fOr indications Ofla non-natural cause. 
mMiosewracus are these: 

An increase which the epidemiologists 
eee —Gpo statistically Ssignicicant in the -on- 
ward mortality rate during the epidemic period. 

A remarkable clustering of very, 
very many of the deaths in a narrow time frame, 
becween Oo clock and 5 o'clock an the morning. 

An observed strong association between 
almost all of those deaths and one or more members 
Steamer ousear nursing team. 

The fact, 1f you accept my submissions 
Viewers becn LO COOk, and a fortiori Lf you accept 
my Submissions about other children in that group 
Suacye pier. act that one or more children did die of 
Gd Gesrycoscity resulting from'an unprescribed dose 
SpGrcorine i an amount, according to the experts, 
end in Circumstances which make i2t at least difficult 
and at most impossible to believe that the dose was 
administered by accident or error. 

Pure hye let acts hae he Spare, OF 
deaths came to a sudden and total stop on March the 
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I will have more to say about that 
last point later in the context of commenting upon 
Mr. Percival's submissions. At the moment I say 
these are all matters which you as a whole can support 
a conclusion that one or more babies died by foul 
play. The question of course then becomes whether 
there were any such, and if so, how many and which 
babies died in that way. aaa considering cases 
where there is no, or no clear toxicological evidence, 
I say you are entitled to look at all of those 
circumstances. They are not necessarily neutral 
GUureunscances, Mr. Scott contends. 

The nature of a child's ‘terminal 
events and the symptoms displayed have to be 
considered in my submission. They may be such that 
VO Umea@emel lees Oo isay Lnal digoxin toxiercy, played no 
part in the deaths. He may have displayed none of the 
symptoms that are recognized as suggestive of digoxin 
toeeCrteaeon. If on the other hand the’ child. did 
develop arrhythmias, sudden and severe bradycardia, 
Be tteomolecnt st hori lation, YOu Cannoulor course, and 
lL don cre sugges that you can say on that evidence alone 
Piet eolLgoxin played a part in the death. It merely 
Bebe vou Diet syOUu Cannot rule digoxin out. 

liaOnea review or all of the carcum-— 


stances you come to a situation where there is no clear 
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TORONTO, ONTARIO Lamek (Reply) . 2062 


Haetinalmueascor For ladchild having died as he did 
and when he did, and there is no circumstance or 
event that rules out digoxin involvement, and there 
are several factors that are consistent with digoxin 
involvement, then Son svehat)totalevlewaand not. onthe 
basis of any one circumstance you are in my submission 
enti lecmea gsay; pibemt bewyour crvrew, that \vouohave a 
heme  PoOmeconcern tor Suspicion abouththatudeath;, that 
Tiomay be active utab keneo di goxi meboxicuty.: 
Mrificecotlugaayssyow Cannery tand iL 
should eye place any reliance on patterns as to time 
of death, or presence of hospital personnel. Because 
Wemsaysseagurte ‘correctly, rthat some of Ehe children 
of whom I have submitted that their deaths were natural 
Siegee1t tone wpatternvsot tumecof death/presence tof 


HMbsees team and so.ons -In-myt+submussion my «Learned 


friend's attack on the references to and use of the 
patterns is misconceived. 

PEAeEOr exanpleyuet! 36 of thecchildren 
Deamuwederedshairszand agreen teyes, hone mightusee sa 
pattern or a common thread and entertain the 
possibility that someone was selecting for death 


Babies ween these iphysical ncharactenistzes: cBut«l 


make two observations, Sir. One, it would not be 


legitimate to assume without more that all of those 
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36 babies were killed. Because even children with 
red hair and green eyes can be so deperately sick 
that they die of their diseased conditions and some of 
the 36 may have so died. 

second, the fact that eight, ten, 
twelve of the those read-haired green-eyed children 


did die naturally does not detract from the possible 


Significance of the common thread which with other 
factors and circumstances might serve to arouse some 
suspicion. So here in my submission the fact that 
some babies while apparently fitting into the pattern 
avec macural deaths, does not detract from the 
Suonierieaiee OF the pattern. 

Miss Kitely'=s poin fe right of 
course, the smaller eee of elements in the 
pattern the less significance the pattern has. There 
Teecwt tie ssigniticant number of deaths which fall 
MAEOMEMS attern and which are mot really natural. 

finally with respect to Mr. Scott's 
binder of materials about the babies. I must say I 
commend him and his helpers for the industry in 
compiling the material. As is always the case with 
summaries of views and opinions, the binder contains 
in my submission numerous matters which don't completely 


accurately or clearly summarize the evidence, but I 
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i) 

‘ shall not take the time to detail those. 

3 T point out merely, and I certainly 

4 Tiree omer LtLcilem Lit Colnmg SO, that the document is 

5 NeGess4Gi7y adi gunentative tO Some measure rather 

: than Calgey obvective ang Mr. Scott was frank to 

7 say that although objectivity had been aimed for one 
Could nOtearscount the Rie eee which he has taken. 

j i burn to the submissions of Mr. 

i Ortved who referred to one matter only, and that only 

10) FOR tne ene or Claritilcation. it” arose in the 

11 COMcent yet, Of your exchange with Mr. Ortved, which 

a 1s found tm Volume 155, page 1206, about” the fazrlure 

13 of Drs. Freedom and Taylor to take any steps, or to 

14 make any enquiry to check the 72 nanogram level reported 
on Janice Estrella. 
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Pinemoyeeacs LVZ0GAesleAsyow sand’: 
"They never asked the biochemist if 
he made a mathematical error? 
MR. ORTVED: Dhev fdidenot, Go back 
to the biochemist. That was what 
Dee vancergond De. Wav lor consi dered 
when they got together and they could 
Noten fie to Groupes, 
Yourcommented 'on that and then 
Me. S@ruved?, aturcthesbottom of the page, said: 
"Inviavrness theyedidacheck it, 
They did re-calculate it, 
Mr. (Mancesmyencgubr, Dayler did and 
they found out the value of 72 was 
Correchoandsat whaechpoinkein time 
they decided that it must be an 
AB~aEACtT ,pihateit mustehave to de 
with the contaminated sample. That 
was the evidence.” 
Myapounitc CGimclearviacateen) as.real ly, 
Sir, that indeed it was the evidence but the checking 
by Drs. Mancer and Taylor was in March after the serum 
concentration of Pacsai had been reported. It was not 
checking or enquiry that was made at the time of the 


initial report of the 72 nanogram level in Estrella. 
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2 The evidence in that regard is found in Dr. Mancer's 
3 evidence in Volume 40, page 8062, and again beginning 
4 at page 8086. 
5 I move to submissions made by my 
é Peeve ioctl auly and rere. rirst to what i fcalt the 
Cook medication error theory. As I understand it 
( Mister awl y oOStulates *liat some time after 3:45 and 
probadolyearter the Calbing of “the “arrest an adult vial 
9 Of digoxin was administered via intracardiac injection. 
10 He says the ward was ripe at that time for a medication 
BI e2Gom, eotelewWas a Very ign stress Level “and tite fact 
12 that the digoxin had been locked uv perhaos made people 
13 less alert to spot the presence of digoxin on the crash 
Care. He suggests that “there was digoxin om the crash 
cart and it had been overlooked in Costigan's search 
| esUtier thal micnit or that it had ‘Goét “there after 
16 Costigan and Mounstephen had made their search, although 
Lf Wes enougie che former was more likely. 
18 | Mf ny respecrray Suomi ssiron that isa 
19 most unlikely scenario. Costigan was the man who had un- 
20 covered the hideous digoxin problem. It was he wno had 
i taken the Pacsai levels to Dr. Carver. He had on his 
Own initiative ordered a post mortem digoxin level on 
= Miller the previous week. He reported the Miller 
cS Situation to Carver again late on Saturday afternoon. 
24 
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He had met with Carver when the. awful news of Miller's 

levels was available on Saturday afternoon. He more 

than anybody was aware of the ramifications of the 

Pacsai and Miller findings and, more important, of the 

focus of the digoxin problem on the pee dio logy wards. 
Now, Mr. Strathy suggests that 


Coser oan ero. expecting to find, digoxin, on the crash 


cart, may have been perhaps lulled into not checking 
too closely. Costigan was not doing a general check 
Ofpall arvgs on the crash, cart... He was looking only 
foresees Toate iS, bis evidence san Volume, 45, .page 
129. If Costigan and Mounstephen were prone 
Eaten sO overlook digoxin on the crash cart 
DeCa@ee tue vy Cidgnot .expéct to, find: au, .4t.45 interest- 
ing that they did find it on several crash carts in 
Pevorelelocations, Exhibit. 205 discloses. that, the 
Cart was one of the places that.they expressly looked. 
DeVoe ore on Ward aC on the Gari -ene5Coon ihe.cart; 
Siow enee Cart One On, the Care and.on.«/G.on.the 
Gart.. They were, not. so confident, aboutsfinding this 


Gee) Gheceras sy Carle that they did not find it in six 


IOCom Ono. et they were alerz: enough. to .find-it.in 
those other locations in my respectful Submission it 
is simply not plausible that they would have overlooked 


digoxin on the crash cart in the prime target area which 
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was Wards 4A-and 4B. Indeed, although the more 
leisurely inventory taken the next-day showed some 
digoxin that Costigan and Mounstephen had missed 

they had not missed any on Wards 4A and 4B. There was 
every reason, in my Submission, to believe that they 
were exceedingly alert in that location to find and 
record and to have locked up the CLgasin. “ih my 
Submzsslon- it TS"Sinply mot credible that Costigan 
would not have checked 4A and 4B on the crash carts 
Within an inch of their lives and it is the sheerest 
speculation that if digoxin was on the 4A crash cart 
Mesroges tate  oites inthe faceVor reason to think that 
Costigan missed it. 

But even to accept it was there and 
was administered, one has again to accept a whole 
sequence of errors. Digoxin on the cart at all; adult 
Gages omecie Carl, “hot pediatricy missed by 
Costigan and Mounstephen; not checked by the nurse 
who picked it up and drew it up; not checked by the 
doctor who took the syringe from her and administered 
ic, invmy submission that is armost; unlikely 
sequence and Dr. Spielberg was the only one to concede 
that any kind of a sequence like that was likely. 

Mywsrvend Mer "Strathy= continues to 


compound his speculation by suggesting that the blood 
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sample recorded as having been drawn at 4:30 in the 
morning waS in reality drawn between 4:32 and 4:37. 
As I understand it he so suggests because that was the 
period, he says, when a new IV line was being started, 
Rven 22 Enact was happenindaatathat® timervitims not in 
Ny suit se2On any reason EoOethinkGthab bloodowas with- 
drawn after 4:30 as the sample was apparently labelled. 
Leésayrthaneroerrewo reasons: \£irst 
there is nothing in the evidence to suggest that the 
sample was drawn at any time other than 4:30. In 
Volume 156, beginningyat.page 1351 my friend, Mr. 
Strathy, read the evidence of Dr. Mounstephen, 
beginning at line 9, Referring to Sas evidence of 
Dr. Mounstephen you said: 
"And then that was entered as an 
exo rcoanalaca line? Sympage «38 
and the question is: 
VOSS VYounindicared both ofmthese 
arenin yourswreiting andeBxhibrt 
No. 59 is the requisition number 
05491 and it appears to have a time 
Cem ia vedds ian tosthnens:05tbime 
that is stamped on the requisition. 
There is another time that appears 
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USA Pe Tiates@=prooably when £ Titled 
VE Cute 
@ S02. 3OVEOUES? 
AVEVRICGNL. Melt. was* probably during 
the cardiac arrest some time. 


OMY SO, 8 02254 wou ad bea’ biced 


sample that was obtained by somebody 
during the arrest and you have put 
on the time that the blood sample 
was obtained. Es that correct? 
we “Yeo. 
OFeedvsss0Cneurs? 
AY then, ke 
Now, there is nothing in that 
evidence of Dr. Mounstephen to suggest that that 04:30 
VsenGwm ene trighe time “to pub on that sample as having 
been drawn. There is certainly no basis there to 
suggest that it was drawn at some later time. 
Second, if as Dr. Mounstephen suggests 
it was Dr. Jedeikin who drew the blood and drew it from 


the femoral vein, and that also appears in the evidence 


tid@wiiesesleathy ctead to -you;y@sir) “then the Tikelihood 
is that that was done by Dr. Jedeikin before 
difficulties were encountered with the IV because as 


soon as the difficulties with the IV became apparent, 
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1 
2 _ as Mr. Strathy has pointed out Dr. Jedeikin was busy 
3 Pomc mek ae new TVelinesgoing.s, Blood, for, sampling, 
4 testing, asSaying, in my submission would not be drawn 
5 through the IV anyway. We have heard that sampling 
Of the in jectionifsiterswasebad-practicess Drugs, had 
4 been administered by IV frequently since 4:20. In my 
i Submission it is far more natural and reasonable to 
8 believe that blood was drawn from some blood vessel 
9 at the site other than that of the IV, the femoral 
10) vein as testified by Dr. Mounstephen -- 
iu MR. STRATHY: Mr. Commissioner, I 
12 only interrupt because I think that this is a matter 
ic GL evidence fhat-my friend, 1Ss-putbting. to) you.,,As I 
recall I read to you the evidence of Dr. Jedeikin who 
_ Said that in fact the sample was taken when the IV was 
15 put into the femoral vein and it was at that time that 
16 the pull back was made and some of the blood was taken. 
17 That is when the sample was taken. I do not have the 
18 Eeenee i tea oh me, butcelerecalliiat wasedhnDr, Jedéikin]s 
19 evidence. 
of MR. LAMEK: MV etcrend 2S raoght.< The 
Gitficultysisiece know gust whens that. occurred, I suppose. 
he Mysitiencsi though, uses theotact) that 
a at 4:32 there was intracardiac administration of 
- adrenalin as indication that the IV was not running at 
24 
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ehaterimes Then he says if the IV had been running 
then they would not have had to give the adrenalin 
directly into the heart. That I understand was his 
submission. 

With@respectiyy thatke is notether reason. for 
Givingeintracardiacradrenaling” As DTeunderstandeat 


injection directly into the heart is done to achieve 


an immediate effect. It is a sort of special delivery. 


given at other times during the Cook arrest when 
presumably an IV was in place at 0450 and 0453. We 
have® seenhthetsames bhingl ins other arreste situations 
as well. The fact that the drug was administered by 
Piirecarduas Injection aAtw0de2! is nomindication of 


Withee "pe ay was runninotat thateitimesor’not: That | 


Wes sot em, Slieorgency, Measure: taken’ tTorsiack of an IV, 
it was an emergency measure taken for reasons of its 
own. 

Mr aotre eay isohypothesi Ss) in my 
SsUbNIeSion has other serious ditficulties: First, 
although digoxin and adrenalin ampules are indeed 
clear and filled with colourless material, the 
adrenalin ampule is significantly smaller and thinner 
Ghansthessduls digoxin empule, asiifound tim Exhibit 204 0% 


SoPyou ‘can observe them for yourself, has a red band 
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1 
2 as contrasted with a gold band on the digoxin ampule. 
2 In my submission there 4s sufficient difference to 
a reduce the likelihood of error. 
: Nexo eo lchougn’MresStrakhy stressed in 
argument that the time of Baby Cook's arrest pre-drawn 
, and pre-prepared arrest medication was not in use thus 
r opening at least the possibility, however remote, that 
8 the wrong drug was drawn up during the resuscitation 
9 | effort, he bases that on Dr. Spielberg's evidence and 
10 refers to Dr. Spielberg. Dr. Spielberg was not on the 
il staff of the Hospital for Sick Children .at,the time of 
12 these events and he could have no personal knowledge 
as to whether pre-prepared adrenalin was on the crash 
carts at the time of the arrest. Such evidence as we 
At have iS against Dr. Spielberg's view, as adopted by 
15 Me ornare see retersio Exaibat 2946. sar. 
16 Bensbat 294 15 asnemorandum,. from 
17 Mr. Snedden on the subject Oo: GALL We oe Ward 4A and 
18 B: The memorandum is dated April 13, 1981. 
19 Imcerestingiy, attached to, it .is. an. extract. from.the 
aA Nursing Procedures Manual of the hospital, a two page 
extract. The foot of the second page is identified 
a? "HSC/9/80" suggesting in my submission that the document 
a was circulated in September of 1980, in the early 
23 stages of the epidemic period. 
24 | 
25 
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Criapaceeeicts that extract, the following! 
appears: 

The. sOulum bicarbonate, 2.42% and 

Hosanie ori re 654-07, 000,» come: in, mre- 

mixed syringes that require only the 

SCUCW iaige ties Or bhe. barrel” containing 

fhesiGudge. Bustier supply of these and | 


other drugs are in the top drawer of 


Lhe 1 Cpach.cartns» Hiybpanephrine 

Hen OU G et sereciired s yase va..20 ml. 

syringe, draw up 19 ml sterile water 

avid. [Aste ioamic Ohana. ltl. 000.4) 

Dr. Spielberg's evidence, interestingly, 
refers to the 1:10,000 concentration. It appears 
Peoumi de extract Trem tia mursing manuel attached to 
Mr. Snedden's memorandum that as of September 1980 
epinephrine, adrenalin, was in pre-mixed syringes and 
only needed to be attached to the needle and 
administered. If that be so then of course the 
bOssibila@Lly Ot error in the administration of adrenalin 
becomes even more remote. 

Te lovee sen cia coo, fon Mr Strathy's 
hypothesis, that the digoxin which he says may have 
been given in error was administered directly into the 
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the experts there is no other way or route of 
Scmunustraeron tial could possibly explain” the «digoxin 
concentration recorded in Baby Cook. He says there- 
fore either that the 0429 adrenalin administration or 
the 0432 adrenalin doses could have been the occasion 
for the unintentional administration of digoxin and 
he ‘says “that weé"“don't know, with the 4:29 “adrenalin, 
how that adrenalin was administered. Then he suggests 
that too could have been intracardiac administration. 
Tole LE VS ewe co not know that. with 
certainty but we do know that it was apparently the 


practice to indicate expressly intracardiac injections. 
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Die OumevOul OOK etepaAge o0hor the, Cook .Chart, sir. 
Pager, cOplises thes crugs admanustered, ate during 
resusciteataon, the times of administration. 

There are three injections, or 
eUmine Staatilons,. Which, ace recorded. as being .antra- 
Cardiac. The 4:32 adrenaline, the 4:50 adrenaline 
IO mL ew! Woo. Counc lii.« avin my submission, the lack 
SD Suche -emote.of Gnitracardiac injection, with, respect 
to the 4:29 adrenaline at least strongly suggests 
Mite ves Ot an antiacardiac anjeetion. And af 
Pie wOewsoor Mx. Gtrathy's theory 1s neaily in this 
Coben emo i Veh.On . 

If the blood sample for digoxin was 
drawn ai .4230, aS in my submission the evidence 
Seep iy sinaicates, tien the, substitution of digoxin 
Pomoc Genewine su tne Intkbeacardiac Gam jection at Rees 
couldn't account for the dig level 72 measured in the 
sample because that injection was after the sample. 
ite e lee eee er COm.dsonly result trom Mrs Sirathy'’s 
other chaice of 4:02 adrenaline injection but unless 
Bie 429 dnjection were iitvacardiac as © which, there 


is no evidence, and indeed a suggestion from the 


evidence to ‘thewcontrary, unless that 4:29 administration 


VeC eater so Cacdiac Gigomiin Administered. 1.Ve ak 4:29 


Cpu ld anion won any Ob pthe pharmacological evidence, that 


the aad? 4609 ad: fo % ope Se-4gn! Beso re | 
Mowksbb 26 Setesaiocehe «pore ot) «si:i 40 aa 


eT snolsersabobate Yo ebetl aly (001342 icevege 


ie “Ser . enptipagald deass ae aay 


~£7iei pnied: se felipe) abs “te Ao (it 128) Aeee 
| eailanowbe Pia) ai? .eutsercied 6059 ett eae 
Se flit gNGLGGIMiNe Ye . 00 mileias 'e1h. eAo pi i. 
gounees dtiwenclivalal Seite: pe) Oem as 
afasyous ylpact2e apael ro ae snus” i ws 
St) Oak cml Joes!) Cer oIes6* 444 g. ) jen 
eids 21. ¥lieos 24 ¢seeds. a yoet. A 
ers ‘ 
jaw ALuraib work BI RRS OO é0: ne 
S aenive ae Sse FG on 
Pe ely) 24 ee Beas adh = ‘i 
Pp 4 bra! "ee. ‘ ‘ j 
f LAs heey. = a ee | r ee 7 04 4 : 
viages git TeT¢e aes ab 4 ALAS o> Ai os al nren 
vO et rn ee OE vet) » Lives SP 
| suetu, saad oaisselet enlLisgem® Ber Ti ee 


] seai* trlew@ eqqoéel Pie setsas Cl ae pny ies tte 

Ld oe? Goren & LamhW inee> | oe ee 
disastaiajnee 234 tect. rola ear vars 4 
| ck da .v0 Perret erty ASE 
| 2e4ticcembive pani aaionied 368) 


ie 


@ 


7 
x 


- 


« 


ANGUS, STONEHOUSE & CO. LTD. Lamek (Reply) 20 FT 


TORONTO, ONTARIO 


1 
2 you have heard, account for the tissue levels found 
2 in Cook. And, indeed, given the kind of dose that 
4 1s postulated, one adult ampule, a sampling of serum 
5 taken one to two minutes after administration would 
presumably be “farvhigher than’they72 orv6é9, whatever 
: ve wesevecordedj: 
é Dr. Spielberg's evidence, in Volume 
8 aa page POL3Gendrlees inWwehat same’ volume’ , all 
? suggest that you would expect to find astronomically 
10 high serum levels in a Sample drawn so soon after 
11 adinana stration. 
12 PnelL inet yo Mark Lereme biel teense Mrs 
Fs Strathy's theory that Cook's arrest was caused not 
by digoxin but presumably by his disease condition. 
: In other words, Cook suffered another severe blue 
15 Spe mie or tenemkindi hatioectiunedmMates: 00 pim: of “the 
16} | previous evening which is what the physicians at the time 
17 understandably theught. 
18 Now, if that were so one must explain, 
19 of course, why the inderal administered to the baby 
- eto 32 50°had no benefical arttecteas it had had»at 
6:00 to 6:30 the evening before. 
a There is three possible explanations, 
4 iSucgesi. Serres, themone thaw wach Mr. -Strathy 
23 must embrace, but although the inderal on Saturday 
24 
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if 
2 evenancrhacs al wonderousl yi festoruive: affect ,on 
3 Saturday morning, as on the evidence that sometimes 
y Happened) ao haegamome, (el nat a smoneepossabiiaty:. 
: Second, trea o tm ote neoryytnaciwe 

have heard that by error digoxin was given instead 
: of inderal. And I have already made my Submissions 
j Po ROU Ce Bera slliicy Of Untenabidity as to that | 
8 Suggesa1on;, Sorvtinicdy, ,ewhatw Baby) Cook was! sutiering 
9 aby eet Wesaenor la biverspelirat alli but toxicaty from a 
10 Dig 2 vovere OsesOt eda goxinyuas Gesard Garlaer: 
rl ian score wir PConmiss.oner, 2 2 my 
Wf PesDect ul ube ssiOnathet Mes Serathy Ss theory as 
' Peet eee adt) OL Juscanneookwialthougnecreatrve sand 
2 ined watiae, fas toce many holesoin 1 totbe plausible. 
14 LOI Myesubmession, 2terunsecounter to the evadence and 
IS blemess ational) enterence that might. be drawn, from the 
16 evidence, 
£7 Now, Mr. Strathy also made submissions 
13. tOnwtne eGliect that medication errors couladvalso account | 
19 for the digoxin levels in Babies Lombardo, Belanger 

ana Hines; and im sO doing, he made submissions: about 
a Dr. Seccombe's substance X and about evidence as to 
- Zie.elagenattengniald ere GCiadigexim and howSIDS; as 
- welli You shave my submissions and those of) Miss 
23 Gronkeeomn ithoseymatiers,) Deiwould betot dubious 
24 
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propriety to try to restate our submissions by way of 
cmtee pibvanaiicmn, sen. cid Siac. 

The differences between Mr. Strathy and 
Miss" Gronk Sandrme tare iclear ="and i. 1léave “them with 
WOuLpy 6S ie. 

Just ttworvothermatters which i. comment 
DY EWay fob Seep iyi 


Pier Ste rate IM, Percival tha Mir: 


Percival stadded Starter ta theistic possible 


explanations to the abrupt end of the epidemic period 
Gm Mereno22nGe - OL). 

Mo JeSoninkea Nas. spoken *orchus matter 
Pie aiOcilmgese wou inate sme lconment torr eeercival's 
Suggest om ae Le ais Porte tehae thére sis wotiacscrap of 
evidence for you to supportit,but in candore there was 
no evidence whatsoever to support the possible 
explanations Henatsh alse listed in my -stbmissions. , I 
merely wanted to make clear what my purpose was in 
EES nop oO sei ole wexplanat wens cas Mm. “Perncavaly of 


course, referred to that in the course of his argument. 


MySoutae was; and 1s, that the sudden 
cessation of these deaths is itself a circumstance 
wWhvohtmay lassie: “ou tlo Ce Conclusion .aswto whether the 
deauihs imGthe forecesding (nine months i had been natural or 


nos If they were- natural deaths - and this epidemic 
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period ended not with a whimper but with a bang.- and 
the proponents of the theories that the deaths were 
due to natural causes and to the most appalling run 
of possible drug errors must persuade you that the 
clinical picture and the alleged pattern of terrible 
error that haunted the one nursing team on the one 
ward for so long - suddenly resolved themselves. 
hnemy  submvssion, Vas iuhaversaid, that 
proposition defies credulity and I was attempting to 
canvass other, perhaps more credible possibilities, 


which might explain that sudden end but which necessaril 


for to do to deliberate invention by someone in the 
course of the patients who's death had been under 
review. That was my purpose, it was no more than that. 


And in response to Mr. Percival's 


suggested fifth possibility explanation, I can only- 
Savecnaceennacsmeverybecncany part) of my thinking, 
anc CShbeliiyets MOe Part eftmy Stbmess2ons, that more 
than one person was involved in the deliberate 
20MIN LSEraACLON OF SverdosesVvon digoxin whichyrin 
my eSubmissiron, occurred: 

PePionimyonavourite explanation: that 
changed circumstances on the ward following Cook's 
death made it impossible for the perpetrator to 


Ponti nue. 
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Mr. Percival says that these changes 
were in place before Cook died and he, therefore, 
seems to suggest "that that cannot have a the 
reason for the cessation of those activities. With 
Lespect ,anel is lwrong = 


EPVuonmlomeoolk stceatheidigoxinehad 


been locked up - or there was some delay in implementing 
LhatveOrdery=sand digosinehad' to be deuble signed as 
well as double checked. Although, again, we saw 


from the review of the chart that double signing 
wasn't immediately done either, but as of Sunday 
morning, after Cook's death, a whole new raft of 
changes came into effect; digoxin levels were drawn 
on all the patients; post mortem digoxin was ordered 
for every death; supervisors were on the wards with 
keys overseeing all drug administrations. Those 
Enings nade noctibeen un place priorito Cook’s death 
and those things are: the matters to which I refer 
when jy say the circumstances so changed as to make 
a Continuation Of any activity onethe ward, imterference 
Wid Ci brent Ma wel oe ci tuotl smpossh bile y without 
inviting certain detection. 

Pinalise cas AWethwrespect £O the 
submissions of Miss’ Kitely.t) 1 makes three brief points. 


First, she may indeed attack the 
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methodology of the authors of the Atlanta Report as 


much as she likes and the autkRors were frank to 
admit that in some respect there methodology was less | 
than perfect. And she may use the Haines instrument 
aS aout ietrumene. tO ‘club the Ca0sC. asvmaghtlly 
as she likes, but the end of it all she has to 

acknowledge, as I know she did, that Dr. Haines and 


his colleagues, having reviewed the Atlanta Report 


and having set out what they believe to be proper 


Crier ote Oo 1), had tov say this... and 1 take the 
Pibertyeorme cepesting 1, ei. t as on page 5 of 
Che summary... Roman V: 


"Despite the difficulties with many 

of the studies described in the report 

we feel that several findings..." 

BOGS Deve rotor 2 tne Key findings moted above: ..And 
they are set out on pages Roman I and II: 

Dea e sooth wolic and helprul .in 
documenting and understanding the 
increased cardiology ward mortality 
ieee On oh ee Mere. Al Oe 
per POCE 
Puyenerinore although cach Of the 
imegivicdual Studies can be criticized 


from the perspective of epidemiologic 
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methodology, taken together they provide 
convincing evidence that there was 
indeed a substantial increase in 
cardiology ward mortality that can best 
be explained by untoward events in the 
infant room of Ward 4A.” 
Going onto refer to associations with 
HOS Deeper sonnet GNrang the wuly, 1730) — March, 
TOSI Per Lod. 


So, when the dust of methodological 


dispute are all settled, as I read the Haines Report, 
2s Conclusion 1S a method may not always comply with 
what we believe to be ideal practice but there is not 
an awitul lot wrong with the Sonclusions. And in my 
submission there is no sufficient basis for refusing 
LO accepe the Lindgings and conclusions of the Atlanta 
REPO. 

Second, Miss Kitely took you through 
a mathematical exercise about drug errors calculated 
EOe snow, 22 t.understood 1b, the numper Of Latal 


Clu penroteatnat CoOule) Occur dit TAG HOsSpital in a ine 


month period. I believe she produced a result of 
Pav Waete sorOm 55 to 145 errors An a nine month period. <j. 


on the basis of estimates of the number of drug errors | 
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tidtecou ra ecclr=anechaveperiody) And@bret Kautfiman's 
view that less than one per cent - Miss Kitely 
conservatively took a .5 per cent would be fatal... 
might even by forgiven the words annualizing her nine 
month number, her number would be 44 to 180 fatal 
fatalities resulting from drug errors in a year. 


Now; lvam oblaged to'say, six; I have 


Sone edie eu Ltvain wncersvending why, why Lo othe tact 
that the Registered-Nurses are presumably involved 
either in administration directly or inxdrawing up 
drugs, presumably to be involved in the vast majority 
Gf Medication administration an the Hospital, why the 
counsel for the Registered Nurses Association would 
Boe your Poi eve iat a Baby every Lwo Lo’ eight 
Geys He uve ye arug error in “the Hospataivy for 

Si Cciwirheldren., “Buty voe that as lk may, Miss Kitely'’s 


thesis still cannot explain why there is any reason 


TOeLtne sae ian Sehs nine month peruod there "should hawyve 


been an unprecedented ~ number of deaths on this ward.} 


| 


SF Gest ing, OP noe resinktang tl drug errors.’ Why 
DuOSewem@rors Ss Oouvaihave: Deen made by mie members of 
one nurSing team and why that team should have been 
error proned, essentially when it was only working 


at nents. 


Onee again, at itay belthas if you Took 
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merely at the numbers that may be thrown up by incidents, 


Or presumed incidents of drug errors, and didn't pay 
any attention to what was actually happening on the 
wards, and the rather preculiar clusterings, to use 

a neutral term, Mobeathearecevident; (one«could say, 

'ves, that ae CLacesans comleroccureby drug terror . 
it 21s looking beyond those mumberScand-to the kand 

oS. tans that, myeyesubiresion, cational and onoermal 
human beings can only take into account when trying 
to form a judgement of something that you say is not 
the satisfactory explanation. 

And Miss Kitely would have you ignore 
the pattern of the deaths, which is essential to her 
thesis they be ignored. In my submission, they cannot 
be. They are there. They have to be dealt with. And 
as the authors of the Atlanta Report pointed out 
any explanation of the epidemic period of deaths must 
take. account, Of them. And those patterns), in my 
submission, make Miss Kitely's theory implausible. 

Pina ye Vien eeSspect tO Baby Estrel La: 
Miss Kitely delivered written submissions to you, Sir, 
Gre Cound at pages 39 to 40 as they relate to the 
Bsctrella Baby . 

With respect to the providence of the 


sample in which the 72 level was recorded, Miss Kitely 
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Makes a Mumber Cf points. First of which is found 


On page 39": 


"Dr. Taylor, who you remember did the 
aueOosy, Coulo Mom LemMemoer Wheticr Or 
not he had tied off the bowel. If he 
Macy a Small amount, Of fecal ‘contamin— 
ation would have resulted. If he had 
mow, CONnstderabiy more fetal contam- 


Inateon would have occurred. ™ 
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I agree with that point entirely, 
Lat eieeexeaCuLVewieateDiaelTaylornsaid.-bhat|he couldn't 


Becolleyesuc.teneidisay andgehnis evidence sis found 


in Volume s43,spegers/2@2, that Lejwas-his-usual 
practice to tie the bowel at the top and the bottom 
ences bezore seu bangrkt: 
De. Mancer; Ais-evidence,is’found in 
Volume 41 at page 8326 appears to have regarded it 
as standard practice to tie the bowel before cutting 
Vepene saidhthat< Taylor wouddahave done) that. 
POintu2, — Naveinc cditriculey wien 
Pinteet aii aeMieSssakpieliyic Goxmmularronsatapage) 39x 
Boantes, she: says: “Theeprotocol, fox 
the gutter blood study specifically required in Item 
Se that the bowel was t£oabe» tied -off.~priox),to| the 
removal in order to eliminate contamination of the 
abdomen”. 
Sher gession ine Poante4: 
"Therfore there is likely a 
Significant difference between the 
ci~cumstances surroundang) the, quitter 
blood»study and, the EPstrella.sampie, 
because the risk of contamination on 
the evidence with respect to Estrella 
is veryybaghs " 


Poo Wile chet OF course I take issue. Tie ask ot 
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contamination is very high only if the bowel was 
hotreLzed? eiliherenis clearly novevidence that-Lt was 
Hote lineress ss no4cleamieyvi dence Gither way. but) we 
@eekave 25 Mesay De. playlor’ Ss evidence! aspito what 

he usually did, and Dr. Mancer'’s understanding as to 
what the practice was probably followed. 

Now also we have Dr. Mancer's 
evidence with respect to the development of the 
Droteceleotetheroqueter blood study;,me is; found in 
Volume 41, beginning at page 8326, and this is at line 
Duis. Sau = 

vinwsPark AG where prying to: duplicate 

Whaat Dr. Taylor did with respect to 

Lvine. pactlstoteche bowel off ,) and Lt 

Woes, hie. practice, asul,@btained) from 

him iby) eelephone.call. shortly prior 

EOneravineeupy has.protocol oi». found 

that he did tie the rectum and the 

jejyeunum and he tried to avoid 

E0ntamination by the contents." 

Ledoeian ceed thar as Saying Ehat 
BeMthe Games or the, telephone call. Dre.,. Taylor said that 
fe wootimc ie a iecats tiem iasweaying that, Drie Taylor 
told him that was indeed his practice. A practice 


which he apparently relayed to Dr. Mancer at the time 
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1 
2 Sitter Crepatarion Gl Ehe protocol and not ‘one that 
3 he testified to here for the first time. They were 
F clearly attempting to duplicate what was done with 
respect to Estrella, S30 as tO validate to’ the extent 
: possible the results of the gutter blood study they 
: were undertaking. 
7 Based on information from-Dr. Taylor 
8 Deseemece ne! bowel wast lieelyeries? PhHAt Ghdeecd was 
9 bv. Maneer' s understandings” Therefore, an / my 
i0 Submission, the evidence as it has appeared before 
a you does Not Support Miss Kitely's proposation that 
im" Vike lihnocd ‘there’ was hrgh contamination From failure 
12 
EOVELE OL. the bowel. 
13 
Generally, -inimy “submission, the 
14 whole question of the possible digoxin contamination 
1D from the bowel depends in the first place on whether 
16 Or not at the time of autopsy digoxin was present 
17 in fecal material, if it was not the way the bowel 
3 was tied would be relatively unimportant. 
i“concede readily Phat Dry Taylor is 
= ie 2x be re Onmeenatimatter, he is no pharmacologist 
ay and Ine CoOecsn =] know -anythang about pharmacokineties 
21 Sia goxinay 4leratd not perceive that was-a Vikelihood, 
ie more important his practice appears to have been, and 
ake Pie@ewtaeno reason fo think that he did not follow it 
24 
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Lhoce OL contamination by tying off.the bowel before 
ier eager yy 

LAwsaore. Mic.) Commissioner, in my 
submission there are clearly questions about the 
sample in which the 72 nanogram was measured, we know 
aint een submission Misss Keately is, points don't 
Change the) question’ that. you have to consider, that 


is whether you take the view of Dr. Mirkin, Hastreiter 


Of Kauiiman,s end you have my. submissions.as, to that. 
iwedds on lve thie, haw el ebough Dir. 
Hastreiter and Dr. Kauffman took the cautious view and 
Seae Sheva coulon' it. conciude, 44hacgh, probability of 
cugOxi ni amtoxication.based on. that 72 devel, they and 
Mr. Cimbura too said they wouldn't dismiss the level 
completely. .1 don't know what. that means, unless it | 
means this: That even though they acknowledge there 
is a reasonable chance that the level may be what 
Dr. Fowler called a true bill, they were not prepared 
LO essume mhak, it was. for the sake of formulating 
ans Opinion based. upon at. 
Dio nor course. took a. datierent 
view Bo waght of ashe overall results of, the gutter 


blood study and his 1s a view that I have urged upon 
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Mr. Commissioner, those are my 
submissions, I have kept my promise. 

THE COMMISSIONER: You have indeed. 
Have you any announcements to make? 

MRS GAMEK:) “Oney one’ 2f G'’may;, szE. 
We are as you know a couple of weeks away from the 
becinnang- oF Phase P17 W“L-thank @e would’ be wseful if 
Counsel, all Counsel who as presently advised have 
standing in Phase II were to meet at an early stage 
to talk about what may happen there. I am suggesting 
LOnorcow MOrniIng, Li that be possible, @an this room. 
It will be a private meeting of Counsel only, those 
Wee stanaing in Phase ii; and’ perhaps at LO o'clock, 
Wee thew pe sagrecable? Thank you, sit. 
| TH COMMISSZONER: Does anyone elise 
have anything. Well, we will meet again then on 
MOnagey, oie Gen or July, perhaps not all or us. If 
there are any here that I won't see again I wish them 
the best, God speed, and I hope some day I will be able 
to join them in the practice before the Courts, or by | 
Ene Leomwices, whatever 1t. 1s. 

LieLienos donb we my way, then 1 
will be happy to see you on the 9th of July. 

MR. SHANAHAN: Thank you, Mr. 


Comma SsSioner . 
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THE COMMISSIONER: Un Gad then’. 
Yes, Miss Kitely. 

MISS KiTELY<s “ALter we resume are 
we Sitting five days, the week of the 9th? 

THE COMMISSIONER: Yes, we are, that 
is all Mr. Hunt's fault and I want everybody to blame 
him, mot blame me. We will not be Sitting then for 
the three weeks after that, once Mr. Hunt can lecture 
the Crown-Attorneys, and once so I can lecture the 
WuCges,. stoulGmes in the middle for a true holiday. 


ViSsSant thy eT ian you, —Sita. 


-—-hereugpon ewe Nearing adjourned at 12:35 plum. until 
Mende erie ml ceay LOG wuky, 2964 ab 10:00. a.m. 
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